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Current Topics. 

The proposition—not new—that a_thir- 
teenth juror be empanneled in murder trials, 
in order to provide against sickness or death 
among the regularly chosen twelve, has ‘‘ bob- 
bed up again” in the newspapers. The ad- 
ditional suggestion is made by the Boston 
Herald that in order to avoid “ queering ” 
the trial, the thirteenth juror might be placed 
in a box by himself and only be used in emer- 
gency. This plan, it seems to us, is not at all 
likely to be put into practice right away. 
To say nothing of the unfortunate plight of 
the thirteenth man, who surely would be 
made the butt of ridicule of the newspaper 
cartoonists, it is questionable whether the in- 
novation would be worth anything in real 
practice. Of course, there could be no guar- 
antee that two or even three additional jurors 
might not be needed in some cases. Possible 
disagreements of juries presents an even more 
serious question than the possibility of sick- 
ness or death among them. Take the long 
drawn out Thaw trial for example. In ease 
of the inability of the jury to reach una- 
nimity in their verdict there would be the 
appalling prospect of going all over the whole 
hasty mess again, and of subjecting the 
county of New York to the additional burden 
ofa retrial. But this cannot well be guarded 
against any more than is being done at pres- 
ent. Nor can the possibility of sick jurors, 











except that even more careful attention might 
be given to conserving their health and 
strength by means of better ventilated court 
rooms and the systematic outdoor exercise of 
which they are generally in such sore need. 
When these precautions have been taken it 
would seem that the State cannot properly 
go any further. The time-honored, tradi- 
tional number of jurors is large enough. It 
has served for many centuries and will do. 


What may well be termed an “ old timer ” 
among law suits, has finally been dropped 
from the calendar which it so long encum- 
bered, and the matter may be classed, in the 
language of the diplomatists, as a closed inci- 
dent. At the October term of the Superior 
Court in Portland, Me., in 1879, Augustus 
P. Wright of Portland and W. W. Wright 
of Geneva, N. Y., doing business under the 
firm name of A. P. Wright & Co., brought 
suit against-General Benjamin F. Butler for 
$200 for dredging at a wharf at Newbury- 
port, Mass. The writ was served upon the 
General in person at Portland. The case was 
continued from term to term and dragged 
along until 1894. At the March term in 
that year the death of the defendant was an- 
nounced and a motion was made and per- 
mission given to summon the executors of 
the estate to defend. A citation was issued 
ordering Adelbert Ames and Paul Butler, 
executors, to come in and defend, but there 
was some fault in the service. Another cita- 
tion was issued at the May term, but the 
executors never appeared as defendants and 
the suit remained on the docket until last 
week. It had been on the assigned list of 
causes for every term, and had occupied the 
enviable position of No. 1 for years. Last 
week Judge Turner of the Superior Court, 
in his effort to clear the docket of old causes, 
ealled the attention of the attorneys to the 
Butler moss-grown suit and it was stricken 
off on motion of the attorneys for the plain- 
tiff. All the original parties to the suit— 
plaintiffs, defendant, the first trial judge, 
attorneys and process-servers—are now dead. 
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According to the London newspapers, an 
extraordinary condition of affairs has arisen 
in the new United States Consular Court at 
Shanghai. When Judge Wilfley, who was 
formerly attorney-general in the Philippines, 
arrived in Shanghai to begin his duties as the 
president of the court, his first act is said to 
have been to announce that all American at- 
torneys would be required to pass, one week 
from that date, a written legal examination, 
and that unless they passed they would not 
be permitted to practice in his court, no mat- 
ter what certificates they held. There was 
naturally consternation among the nine mem- 
bers of the American bar in Shanghai, all of 
whom hold certificates from the various Su- 
preme Courts of their States, and some of 
whom are reported to have been making as 
much as $20,000 a vear by practicing before 
the British, German, Spanish 


and mixed 


are allowed 


courts at Shanghai, as all lawyers 


to do if admitted to their own consular courts. 
In spite of strong protests Judge Wilfley is 
reported to have refused all requests to ex- 
tend the time for the examination. Eight of 
the attorneys appeared on the appointed day 
and took the examination. Of these, only 
two, representing one legal firm, passed, and 
the other six having failed, were deprived of 
the right to practice further in this court. 
One of the men whom Judge Wilfley ad- 
judged incompetent to practice before him is 
the ex-Attorney-General «f Hawaii, who was 
appointed by the American government, and 
only resigned to go to Shanghai when he 
learned of the projected opening of the new 
court there. Perhaps the most serious fea- 
ture of the matter to the attorneys concerned 
is that by Judge Wilfley’s decision they are 
prevented from practicing in the consular 
courts of other nationalities, since they have 
no standing in their own. Just what they 
are going to do about it remains to be seen. 


An English exchange mentions a recent 
action for slander, in which a most extraor- 
dinary defense was raised, in the Court of 
Sessions, Edinburgh. The slander was no 








less than a statement appearing in the col- 
umus of the newspapers of the defendants, 
that the plaintiff had been arrested as the 
guilty party in a case of murder. There was 
not the slightest shadow of foundation for the 
statement, but the defense was that the plain- 
tiff, in combination with one or more certain 
named persons, had caused the telegrams 
which were published in the newspapers to 
be sent to the defendants, with the deliberate 
object of such telegrams being published, in 
order that the plaintiff might obtain a sum 
f money as damages for slander, and share 
it with his partners in the plot. The plot, 
however, failed, for the jury found that this 
Whether any case exactly on 
the lines of this has ever come before the 


plea was true. 


courts of England is, to our contemporary, 
extremely doubtful. ‘ There have been,” it 
says, 


“many cases where a plaintiff has been proved to 
have purposely procured the statement he complains 
the defendant has been 


asked questions in order to entrap him into making 


of to be made, and where 


the statement. In such cases, as a rule, the action 


must fail. If a plaintiff can prove no publication 
except such as was brought about by himself or by 
his agent demanding some explanataion from the 
defendant, the publication will, as a rule, be privi- 
leged if the statement was made without express 
malice. Such cases, however, have nearly always 
occurred where some rumor had got about concern 
ing the plaintiff, or else where he imagined that such 
rumor had got about, and so he had caused questions 
to be put to the defendant, 
tim 


anxious to find some vie 
like this Scotch 
deliberately supplied that 
it might be published in a paper with the sole object 


for his displeasure. A case 


case, where false news was 


of getting money from the proprietors of the paper, 
is probably unprecedented. It only shows the ex 
treme difficulty which the most carefully managed 
papers have in keeping clear of the law of libel. No 
amount of care can guard against such plots as this. 
If a man deliberately assumes the character of 4 
trusted correspondent of the paper, and gets sent to 
the paper a libel about himself, it may be very easy 
for the proprietors of the paper to prove that they 
were deceived, but very difficult to prove by whom 
they were deceived.” 

A legal contemporary gives place to the fol 
lowing legal puzzle—whether real or supposi- 
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tious we are not informed. At a railway 
station in India there was erected an auto- 
for 


matic machine their 


weights in return for a penny put in the slot 


telling persons 
in the ordinary way familiar to travelers on 
both hemispheres. An enormously stout per- 


son, Weighing considerably over twenty stone, 


we are told—which is English for something 


like 280 pounds, avoirdupois—stepped upon 
the machine after putting in a penny, and 
the mechanism broke with his weight. There- 
the the apparatus claimed 
compensation for the damage. and the other 
the of his penny. 
Could either of the parties succeed with his 


We 


upon owner of 


party demanded return 


claim / was the question. trow not. 





3: O: 


Amending the Constitution. 

It is altogether too easy to amend the Constitution 
of this State. The constitutional convention of 1894 
was composed of very able lawyers, and the question 
of amendments was very carefully considered; and 
yet, as matters stand, if one elector votes in favor 
of a proposed elector votes 
the amendment is adopted, and becomes 
part of the fundamental law for eight million people. 

The old Constitution provided that after a pro- 


amendment, and no 


against it, 


posed amendment had been approved by two Legisla- 
tures it should go to the people; and then: 

“If the people shall approve and ratify such 
amendment or amendments, by a majority of the 
electors qualified to vote for members of the Legisla- 
ture, voting thereon, such amendment or amendments 
shall become part of the Constitution.” 

What did that mean? If a million persons were 
qualific d to vote for members of Assembly that at 
least 500,001 must vote in favor of a proposed amend- 
ment of the Constitution? Or that at least 500,001 
must express an opinion of some kind, with at least 
250,001 in the affirmative? Or did it mean that only 
those qualified to vote for members of Assembly could 
vole on an amendment, and that of those so voting 
it was only necessary that a majority should be in 
favor of the amendment? 

Those most skilled in the construction of statutes 
would differ in the interpretation of the five lines 
we have quoted; but the third interpretation was the 
one accepted by the State canvassing boards. In 1879, 
for example, more than 900,000 votes were cast for 
State officers and yet an amendment to the Constitu- 
tion was declared adopted by a vote of 95,000 to 
25,000 in round numbers; and in 1880, more than 
1,100,000 votes were cast in the State, and yet an 





amendment was declared adopted when the vote was 
222,000 for and 111,000 against. In both cases a 
majority was cast for the amendment, but in neither 
case did half the people vote on the question one way 
and the other. 

The present Constitution contains the following 
provision as to the popular vote on an amendment 
submitted by the Legislature: 

“Tf the people shall approve and ratify such 
amendment or amendments by a majority of the 
electors voting thereon, such amendment or amend- 
ments shall become a part of the Constitution from 
and after the first day of January next after such 
approval.” 

This is intelligible; it means that if a majority of 
those who take the trouble to vote are in favor of an 
amendment it is adopted. 

[It is a very difficult matter to induce the people 
to vote on proposed amendments to the Constitution. 
For example, the number of persons who went to the 
polls and voted in the election of 1904 was 1,617,784. 
In 1905 the number of qualified electors was larger 
than that, but the vote that year on seven proposed 
amendments to the Constitution, some of them of 
very great importance, showed that more than a mil- 
lion voters would not express an opinion one way or 
the other as to a single one of them. Here are the 
figures: 

For. 
363.117 
307,768 
297,893 
338,570 
383,188 
293,552 


288,227 


Total. 
492,541 
442,541 
431,892 
472,176 
500,369 
420,916 
413,876 


Against. 
129,424 
134,773 
133,999 
133,606 
117,181 
127,364 
125,649 


No. 
nS ee eer 
i ee 

No. 

No. 

No. 

No. 


Of these seven amendments, the one that attracted 
most attention was No. 5, relating to good roads, and 
yet the total number of votes both for and against 
was Jess than one-third of the total electorate! Every 
amendment of the seven was important. Two had to 
do with the judiciary, two with the bonded indebted- 
ness of the State, one with New York city’s water 
supply, one with the State highway system, and one 
with the Legislature’s power to regulate the hours of 
labor. All were adopted, but with the strongest evi- 
dence of an apathy to the Constitution of the State 
that was discreditable, if not positively disgraceful. 
In this county, roughly speaking, only one elector in 
sevén voted for the first amendment, only one in 
eight for the second, third and sixth, only one in ten 
for the seventh, one in four for the fourth, and one 
in five for the fifth. The total vote for sheriff in this 
county was 49,467, but only 12,684 persons voted for 
Amendment No. 4, favored by the labor unions, and 
only 5,279 voted for Amendment No. 7. 
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Something must be done to protect the people of 
the State from the consequences of their neglect of 
political duty, and their indifference to public af- 
fairs. 

The Hon. Edson W. Hamn, a lawyer of Lyons, who 
now represents the county of Wayne in the Assem- 
bly, has introduced a concurrent resolution propos- 
ing an amendment to the Constitution, which, if 
adopted, would restrict the consideration of amend- 
ments to general elections; and it provides that no 
amendment could be adopted except “ by the affirma- 
tive vote of electors equal in number to a ma- 
jority of the electors of the State voting for mem- 
bers of Assembly at the election at which such pro- 
posed amendment is submitted.” In other words, if 
1,500,000 electors voted for members of Assembly, an 
affirmative vote of 750,001 electors would be neces- 
sary to carry an amendment. 

Certainly some such provision as that ought to be 
adopted.—Rochester Post. 


——: 0: 
State Board of Law Examiners. 


WILLIAM P. GOODELLE, 
President. 
CeLoRA E. MARTIN, 
FRANKLIN M, DANAHER, 
Secretary and Treasurer. 


RULES OF THE COURT OF APPEALS FOR THE ADMISSION 
OF ATTORNEYS AND COUNSELORS AT LAw. 


[As amended December 20, 1906, to take effect July 
1, 1907.] 


Rute I.—No person shall be admitted to practice 
as an attorney or counselor in any court of record in 
this State without a regular admission to the bar 
and license to practice granted by the Appellate Divi- 
sion of the Supreme Court. 

Rute II.—Any person who has been admitted to 
practice and has practiced three years as an attorney 
and counselor in the highest court of law in another 
State, and any person who has thus practiced in an- 
other country, or who, being an American citizen 
and domiciled in a foreign country, has received such 
diploma or degree therein as would entitle him, if a 
citizen of such foreign country, to practice law in its 
courts, may, in the discretion of the Appellate Divi- 
sion of the Supreme Court, be admitted and licensed 
without an examination. But he must possess the 
other qualifications required by these rules and must 
produce a letter of recommendation from one of the 
judges of the highest court of law of such other State 
or country, or furnish other satisfactory evidence of 
character and qualifications. 





ey 


————, }] 


A person who resides in an adjoining State, upy 
compliance with this rule, may, without change g 
residence, be admitted to practice on sufficient prog 
that he intends forthwith to open and permanently 
to maintain an office for the transaction of law busi. 
ness in this State. 

Rute II{.—All-other persons may be admitted anj 
licensed upon producing and filing with the court th 
certificate of the State Board of Law Examiners that 
the applicant has satisfactorily passed the examina 
tion prescribed by these rules and has complied with 
their provisions, and upon producing and filing with 


the court evidence that such applicant is a person qd) 
good moral character, which must be shown by thi 
affidavits of two reputable persons of the town of 
city in which he resides, one of whom must bei 


practicing attorney of the Supreme Court. Sud 
affidavits must state that the applicant is, to th 
knowledge of the affiant, a person of good moral char 
acter, and must set forth in detail the facts upa 
which such knowledge is based; but such affidavits 
shall not be conclusive and the court may make fur 
ther examination and inquiry. 

Rute IV.—To entitle an applicant to an examin: 
tion as an attorney and counselor he must prove by 
his own affidavit to the satisfaction of the State 
Board of Law Examiners: 


First. That he is a citizen of the United States) 
21 years of age, stating his age, and an actual ani 
not a constructive resident of-the State for not les}, 
than six months immediately preceding, and that hf 


has not been examined for admission to practice ani 
refused admission and license within three months 
immediately preceding. 

Second. That he has studied law in the manner and 
aceording to the conditions hereinafter prescribed, 
for a period of three years, and that he is the sam 
person mentioned in his annexed preliminary papers, 
except that, if the applicant be a graduate of any 
college or university his period of study may be two 
years instead of three, and except, also, that persons 
who have been admitted as attorneys in the highest 
court of original jurisdiction of another State a 
country, and have remained therein as practicing at 


torneys for at least one year, may be admitted to sutl | 


examination after a period of law study of one yeat 
within this State. 

Rute V.—Applicants for examination shall b 
deemed to have studied law within the meaning of 
these rules only when they have complied with the 
following terms and conditions, viz.: 

First. The provisions for requisite periods of stuiy 
must be fulfilled by serving a regular clerkship in 
the office of a practicing attorney of the Supremt 
Court in this State, after the age of 18 years, 0, 
after such age, by satisfactory attendance upon and 
successfully completing the prescribed course of it 
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struction at an incorporated law school, or a law 
school connected with an incorporated college or uni- 
versity having a law department organized with com- 
petent instructors and professors, in which instruc- 
tion as hereinafter provided is regularly given, or, 
after such age, by pursuing such course of study 
in part by attendance at such law school, and in part 
by serving such clerkship. ; 

Second. If the applicant be a graduate of a college 
or university he must have pursued the prescribed 
course of study after his graduation, and if he be a 
person admitted to the bar of another State or coun- 
try he must have pursued his prescribed period of 
study after having remained as a practicing attorney 
in such other State or country for the period of one 
year. 

Third. Applicants who are not graduates of a col- 
lege, or university, or members of the bar as above 
described, before entering upon the clerkship or at- 
tendance at a law school herein prescribed, or within 
one year thereafter, shall have passed an examination 
conducted under the authority and in accordance 
with the ordinances and rules of the University of 
the State of New York, in second year English, first 
year Latin, arithmetic, algebra, geometry, United 
States and English history, civics and economics, or 
in their substantial equivalents as defined by the 
rules of the university, and shall have filed a certifi- 
eate of such fact, signed by the commissioner of edu- 
cation with the clerk of the Court of Appeals, whose 
duty it shall be to return to the person named 
therein a certified copy of the same showing the date 
of such filing. The regents may accept as the equiv- 
alent of and substitute for the examination in this 
rule prescribed, either, first, a certificate properly 
authenticated of having successfully completed a full 
year’s course of study in any college or university; 
second, a certificate, properly authenticated, of hav- 
ing satisfactorily completed a four years’ course of 
study in any institution registered by the regents as 
maintaining a satisfactory academic standard; or, 
third, a regents’ diploma. The regents’ certificate 
above prescribed shall be deemed to take effect as of 
the date of the completion of the regents’ examina- 
tion, as the same shall appear upon said certificate. 

Fourth. Satisfactory attendance upon and the suc- 
cessful completion of the prescribed course of instruc- 
tion at a law school, the school year of which shall 
consist of not less than thirty-two school weeks, ex- 
clusive of vacations, in which not less than twelve 
hours of attendance upon law lectures or recitations 
of such prescribed course, to be given or conducted 
by regular members of the faculty are required in 
tach week, shall be deemed a year’s attendance under 
this rule. In computing the period of clerkship a 
vacation actually taken, not exceeding two months 





in each year, shall be allowed as a part of such year, 

It shall be the duty of attorneys with whom a 
clerkship shall be commenced to file a certificate of 
the same in the office of the clerk of the Court of 
Appeals, which certificate shall in each case state the 
date of the beginning of the period of clerkship and 
such period shall be deemed to commence at the time 
of such filing and shall be computed by the calendar 
year. The same period of time shall not be dupli- 
cated for different purposes, except that a student 
attending a law school as herein provided, and who 
during the vacations of such school, not exceeding 
three months in any one year, shall pursue his 
studies in the office of a practicing attorney, shall be 
allowed to count the time so occupied during such 
vacation or vacations as part of the clerkship in a 
law office specified in these rules. 

Rute VI.—The State board of law examiners be- 
fore admitting an applicant to an examination shall 
require proof that the preliminary conditions pre- 
seribed by these rules have been fulfilled, which proof 
shall be made as follows, viz.: 

First. That the applicant is a college graduate by 
the production of his diploma or certificate of gradu- 
ation under the seal of the college. 

Second. That he has been admitted to the bar of 
another State or country by the production of his 
license or certificate executed by the proper authori- 
ties. 

Third. That he has served a regular clerkship in 
the office of a practicing attorney of the Supreme 
Court in this State after the age of eighteen years, 
by producing and filing with the board a certified 
copy of the attorney’s certificate, as filed in the office 
of the clerk of the Court of Appeals, and producing 
and filing an affidavit of the attorney or attorneys 
with whom such clerkship was served, showing the 
actual service of such a clerkship, the continuance 
and end thereof, and that not more than two months’ 
Both of said 
affidavits must be to the effect that during the entire 
period of such clerkship, except during the stated va- 
cation time, the applicant was actually employed by 
said attorney as a regular law cierk and student in 
his law office, and under his direction and advice, 
engaged in the practical work of the office during the 
usual business hours of the day. 

Fourth. The time of study allowed in a law school 
must be proved by the certificate of the teacher or 
president .of the faculty, under whose instructions 
the person has studied under the seal of the school, 
if such there be, in addition to the affidavit of the 
applicant, which must also state the age at which 
the applicant began his attendance at such law 
school. Said certificate and affidavit must also state 
the facts required by subdivision four of Rule V. 


vacation was taken in any one year. 
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which proof must be satisfactory to the board of ex- 
aminers. 

Fifth. That the applicant has passed the regents’ 
examination or its equivalent must be proved by the 
production of a certified copy of the regents’ cer- 
tificate filed in the office of the clerk of the Court of 
Appeals, as hereinbefore provided. 

Sixth. When it satisfactorily appears that any 
diploma, affidavit or certificate required to be pro- 
duced has been lost or destroyed without the fault 
of the applicant, or has been unjustly refused or 
withheld, or by the death or absence of the person 
or officer who should have made it cannot be ob- 
tained, the board of law examiners may accept such 
other proof of the requisite facts as they shall deem 
suflicient. 

Seventh. A law student whose clerkship, or attend- 
ance at a law school has already begun, as shown by 
the records of the Court of Appeals, or of.any in- 
corporated law school, or law school established in 
connection with any college or university, may, at his 
option, file or produce, instead of the proofs re- 
quired by these rules, those required by the Rules 
of the Court of Appeals adopted December 2, 1895. 

Rue VIl.—When the filing of a certificate, as re- 
quired by these rules, has been omitted by excusable 
mistake, or without fault, the court may order such 
filing as of the proper date. All certificates hereto- 
fore issued to law students by the Board of Regents, 
and founded upon equivalents instead of an actual 
examination, are validated and made effectual, and 
may be accepted as sufficient by the Board of Law 
Examiners. 

Rute VILI.—The State Board of Law Examiners 
shall be paid as compensation, each, the sum of two 
thousand dollars per year, and in addition, such fur- 
ther sum as the court may direct, and an annual 
sum not exceeding two thousand dollars per year 
shall be allowed for necessary disbursements of the 
board. Every applicant for examination shall pay 
to the examiners a fee of ten dollars, which shall be 
applied upon the compensation and allowance above 
provided, and any surplus thereafter remaining shall 
be held by the treasurer of the State Board of Law 
Examiners and deposited in some bank, in good 
standing, in the city of Albany, to his credit and sub- 
ject to his draft as such treasurer, when approved 
by the chief judge. The examination held by such 
State Board of Examiners may be conducted by oral 
or written questions and answers, or partly oral and 
partly written, but shall be as nearly uniform in the 
knowledge and capacity which they shall require, as 
is reasonably possible. An applicant who has failed 
to pass one examination cannot again be examined 
until at least three months after such failure. 

Rute IX.—These rules shal] take effect on July 1, 
1907. 








Rules of the State Board of Law Examiner, 
[As amended, to take effect July 1, 1907.) 

Rue. I.—Each applicant for examination must 
file with the secretary of the board at least fifteen 
days before the day appointed for holding the exani- 
nation at which he intends to apply the preliminary 
proofs required by the “ Rules for the admission of 
attorneys and counselors at law,” as amended and 
adopted by the Court of Appeals, December 2, 
1906, to take effect July 1, 1907, from which it must 


appear affirmatively and specifically that all the pre 


liminary conditiens prescribed by said rules have 


been fulfilled, and also proof of the residence of the 7 
applicant for six months prior to the date of the | 
said examination, giving place, with street and num 


ber, if any, which must be made by his own afi- 
davit. Said affidavit must also state that such resi- 
dence is actual and not constructive. The board in 
its discretion may order additional proofs of resi- 
dence to be filed, and may require an applicant to 
appear in person before it, or some member thereof, 
and be examined concerning his qualifications 
to be admitted to the The ex 
amination fee of $10 must be paid to the treasurer 
at the time the application for examination is filed, 

To entitle an applicant to a re-examination, he 
must notify the secretary by mail of his desire there 


examinations. 


for, at least fifteen days before the examination at | 


wuich he intends to appear, and file with him, atf 


tne some time, his own affidavit stating that he is 
and has been for the six months prior to such e& 
amination an actual and not constructive resident 
of this State, giving the place of such residence, and 
street and number, if any. 

Rue [l.—Each applicant must be a citizen of the 
State, of full age; he may be examined in any de 
partment, whether“a resident thereof or not, but the 
fact of his having passed the examination will k 
certified to the Appellate Division of the judicial 
department in which he has resided for the sit 
months prior to his examinations. He must, how 
ever, entitle his papers in the department in whic 
he resides. 

Nore.—An applicant must appear for examination 
in the department in which he entitles his papers 
unless permission of the board otherwise be grantel 
at least fifteen days before the day appointed for 
holding the examination. 

Rute Ifl.—In applying the provisions of Rule 
IV and V of the Rules of the Court of Appeals, 
“For the admission of attorneys and counselors a 
law,” the board will require proof that the colleg 
or university of which an applicant claims to be 4 
graduate maintains a satisfactory standard in re 
spect to the course of studies completed by him. I 
case the college or university is registered with the 
Board of Regents of the State of New York as mail 





= © eit BO DD PP @: ee lUrMOUlUC<CérlC elf 


THE ALBANY LAW JOURNAL. 


71 








taining such standard, the applicant must submit to 
the board, with his diploma or certificate of gradua- 
tion, the certificate of the said Board of Regents to 
that effect, which will be accepted by this board as 
prima facie evidence of the fact. Such certificate 
need not be filed in cases where the Board of Regents, 
by a general certificate, has certified to this board 
that the said college or university maintains a satis- 
factory college standard leading to the degree with 
which the applicant graduated. In all other cases 
the applicant must submit with his diploma or cer- 
tificate of graduation satisfactory proof of the course 
- of study completed by him and of the character of 
the college or university of which he claims to be a 
graduate. 


Rute 1V.—The papers filed by each applicant must 
be attached together, and there must be indorsed 
upon them the name of the applicant. The papers 
must be entitled, “In the matter of the application 
of — for admission to the Bar.” 
Each applicant must state the beginning and the end 
of each term spent in a law school, as well as the 
beginning and the end of each vacation that he has 
had. 





Rute V.—An applicant who has been admitted as 
an attorney in the highest court of original juris- 
diction of another State or country, and who has 
remained therein as a practicing attorney for at 
least one year, may prove the latter fact by his own 
affidavit, and must present also a certificate from a 
judge of the court in which he was admitted or from 
a county judge in said State, certifying that the ap- 
plicant had remained in said State or country as a 
practicing attorney for said period of one year after 
he had been admitted as an attorney therein. The 
signature of the judge must be certified to by the 
clerk of the court or by the county clerk under the 
seal of the court. 

tuLE VI.—The board will divide the subjects of 
examination into two groups, as follows: Group 
1, Pleading and Practice and Evidence; group 2, Sub- 
stantive Law. Each applicant will be required to 
obtain not only the requisite standard on his entire 
paver but also in group 1 to entitle him to a cer- 
tificate from the board. If he obtains the required 
standard on his entire paper but fails to obtain the 
same in group 1, he will receive a pass card for group 
2 and will not be required to be re-examined therein. 
He will be re-examined in group | at any subsequent 
examination for which he gives notice as required 
by these rules. 


Note.—Applicants should file their papers at the 
earliest possible moment; amendable defects may be 
discovered, if attended to 
promptly. 


which can be corrected 





Liability of Insane Person in Tort. 

In Ward v. Rogers, in the New York Supreme 
Court, Queens, Special Term (July, 1906, 51 Mise. 
299), it was held that an incompetent person is not 
liable for damages sustained by a person in falling 
through a hole in the floor of his building which has 
been left unguarded by the negligence of his commit- 
tee, nor is the committee liable therefor in his repre- 
sentative capacity. Commenting upon this case edi- 
torially, the Harvard Law Review for February, 
1907, has this to say: 

“ Where the law fixes an absolute liability on the 
owner of property for damage suffered by others 
through that property, it is proper that an insane 
owner should bear the same burden as a sane one. 
On the other hand, if responsibility for a certain 
tort can be fixed on a particular person only because 
of some fault, it would seem that the responsibility 
01 an insane actor should depend on whether or not 
he was, as to those acts, a blamable person (Clerk 
and Lind., Torts, 4th ed., 48). The cases recognize 
that an occupier of land is not an insurer of its 
satety as to invited persons, but only owes a duty of 
reasonable care to prevent damage from unusual 
danger (Larkin v. O’Neill, 119 N. Y. 221). In the 
principal case it is a fair inference that the defend- 
ants insanity precluded any possibility of his having 
be2n personally blameworthy. Further, he was not 
liable on principles of agency, for his committee was 
not in control of the property as his agent, but as an 
oiticer of the court (Kent v. West, 33 N. Y. App. Div. 
112). The decision of the court is, therefore, sound, 
but in principle seems inconsistent with the doctrine 
previously enunciated by the New York Appellate 
Division (McCabe v. O’Connor, 4 N. Y. App. Div. 
354; Cf. Williams v. Hays, 143 N. Y. 442).” 

We would suggest that the present decision is not 
inconsistent with McCabe v. O’Connor (4 N. Y. App. 
Div. 354), in which case infancy was relied on as a 
defense to an action for damages resulting from the 
falling of a wall standing on the property of the 
defendants on the line between it and that of the 
plaintiff. It is stated that “the record in this case 
does not contain the evidence,” and the court ex- 
pressly says: 

“ Negligence is found here as a matter of fact. 
What the proofs were we cannot say, as the evidence 
is not here. It may have been shown that negligence 
was based on their (defendants’) personal acts. It 
was found that they occupied the property. If occu- 
pants, clearly they might under proper proofs be 
charged with negligence (2 Addison on Torts, 1126; 
Schoulers Dom. Rel., 2d ed., 564). We cannot re- 
verse if in any view of the facts found the judgment 
was proper.” 

The case of Williams v. Hays (143 N. Y. 442; 157 
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id. 541) established for this State that an insane 
person may be liable for his torts of nonfeasance as 
well as misfeasance. It was laid down as a general 
proposition that an insane person may be liable for 
negligence, but such rule was very properly qualified 
in the later decision of the case by holding that 
where temporary insanity is occasioned by an 
unusual and protracted physical strain a person may 
not be held to legal responsibility. 

We concur with the Harvard Law Review that the 
principal case was rightly decided. As the lunatic 
could not on the facts be charged with personal acts 
or omissions, he would: be held liable, if at all, only 
on the assumption of agency, and it seems very clear 
that the committee is not the insane person’s agent. 
By the adjudication of incompetency and the ap- 
pointment of a committee the lunatic’s capacity to 
perform legal acts is taken from him. He cannot 
appoint an agent, and it would be not only illogical, 
but unjust to make him or his estate responsible on 
the theory of an implied agency.—N. Y. Law Jour- 
nal. 





Liability of Water Company to Citizen for 
Loss by Fire Because of Insufficient 
Water Supply. 

The decision of the Supreme Court of Florida in 
Mugge v. Tampa Water Works Company (42 So. 81) 
has been the subject of extended comment in legal 
periodicals throughout the country. The substance 
and grounds of the decision are succinctly set forth 

in the following syllabus by the court: 

“Where a water works company enters into a con- 
tract with a city, by the terms of which it enjoys 
extensive franchises and privileges, such as the right 
to use the streets with its mains and hydrants, and 
to have special taxes levied on the property of the 
citizens, to be paid to it for its supply of water for 
public use in the extinguishment of fires, besides 
other rights and franchises, and thereby assumes the 
duty of furnishing water for extinguishing fires, and 
under such a contract constructs and operates its 
plant, and enjoys the proceeds of such special taxa- 
tion, it enters upon a public calling and owes a duty 
to the taxpayers of the city to furnish water for the 
purpose of extinguishing fires, and it is liable in an 
action of tort for damages to a taxpayer whose prop- 
erty is destroyed by fire on account of its negligence 
in not furnishing water in accordance with the terms 
of the contract. In such case the contract furnishes 
the measure of its duty.” 

The opinion of the court concedes that its decision 
is contrary to the strongly preponderating weight of 
authority, and beyond doubt the desirableness of the 
result reached was a very important factor. The only 





favoring cases which the Florida court could cite 
were from the courts of Kentucky and North Caro. 
lina and the decision of the Supreme Court of the 
United States in Guardian Trust Company v. Fischer, 
200 U. S. 57. The real bearing of the case last men- 
tioned-is explained infra. The authority of New York 
is contrary to that of the Florida case as appears in 
Wainwright v. Queens County Water Company, 78 
Hun, 146. It would seem that the Florida decision 
amounts to judicial legislation. Among the many 
comments which have appeared we would select the 
following extract from a very elaborate note by 
A. M. Kales, Esq., in the Green Bag for February, 
1907 (XIX Green Bag, 132): 

“Twenty-three cases arising in twenty jurisdic- 
tions and involving the same point as the principal 
case have resolved the problem of liability in favor 
of the defendant (Liability of water companies for 
fire losses, Michigan Law Review, May, 1905). In 
only one was the decision in any way confined to the 
question of liability in contract (Howsmon vy, Tren- 
ton Water Co., 119 Mo. 304, 24 S. W. 784). Im all 
the others any action, whether in tort or in contract, 
was denied. In all but two the pleading was under a 
code, and it made no difference what the form of the 
action was, whether contract or tort, and in all of 
them the plaintiff failed because he had no cause of 
action upon any theory. In some cases the court con- 
sidered both the theory of contract and of tort 
(Fowler vy. Athens City Water Works, 83 Ga, 219, 
9 S. E. 673, 1889; House’v. Houston Water Works 
Co., 88 Tex, 233, 31 S. W. 179, 28 L. R. A. 532; 
Britton v. Green Bay Water Works, 81 Wis. 48, 51 
N. W. 84, 1902; Fitch v. Seymour Water Co., 139 
Ind. 214, 37 N. E. 982, 1894; Nickerson v. Bridge 
port Hydraulie Co., 46 Conn, 24, 1878; Nichol v. 
Huntington Water Co., 53 West Va. 348, 44 S. E. 
290, 1903). In some the court was indifferent to 
terminology (Wainwright v. Queens Co. Water Co., 
78 Hun, 146, 28 N. Y. Supp. 987, N, Y. Supreme Ct. 
1894; Beck v. Kittanning Water Co., 11 Atl. 300 
Pa, 1887; Stone v. Unionton Water Co., 4 Pa. Dist. 
Repts. 431, 1895; Foster v. Lookout Water Co., 3 
Lea, 42 Tenn. 1879; Wilkinson v. Light, Heat & 
Water Co., 78 Miss. 398, 28 So. 877, 1900; Bush v. 
Artesian Hot & Cold Water Co., 4 Idaho, 618, 43 
Pac, 69, 1895; Mott v. Cherryvale Water Co., 48 
Kan. 12, 28 Pac. 989, 1892; Town of Ukiah City v. 
Ukiah Water & Imp. Co., 75 Pac, 773, Cal., 1904). 
In others still the court assumed that if there- was 
any cause of action it must be in contract (Ferris 
vy. Carson Water Co., 16 Nev. 44, 1881; Davis v. 
Clinton Water Works Co., 54 Ia, 59, 1880; Becker 
v. Keokuk Water Works, 79 Ia. 419; Blunk v. Den- 
nison Water Supply Co., 73 N. E. 210, Ohio, 1905). 
Iu the two jurisdictions which had a common law sys 
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tem of pleading the action was on the case in tort for 
damages. In both a demurrer to the declaration was 
sustained, the court considering whether any action 
lay either in contract or tort (Nickerson v. Bridge- 
port Hydraulic Co., 46 Conn, 24, 1878; Nichol v. 
Huntington Water Co., 53 West Va. 348, 44 8S. E. 290, 
1903). A recent case in Louisiana (Allen & Curry 
Mfg. Co. v. Shreveport Water Works Co., 113 La. 
1091, 37 So. 980) has reversed its former decision 
(Planters’ Oil Mill v. Monroe Water Works, 52 La. 
Ann. 1243, 27 So. 684), holding the water company 
liable. Kentucky, the original jurisdiction holding 
the water company liable in contract, seems to have 
become a trifle apologetic about its position (Graves 
County Water Co. v. Ligon, 66 S. W. 725, 726 Ky.). 
By far the most usual line of reasoning upon which 
the water company is held not liable on any theory 
is that the plaintiff is not in any proper sense the 
beneficiary of the obligation on the part of the water 
company to the municipality. This is most succinctly 
put in Allen Curry Mfg. Co. v. Shreveport Water 
Works Co., 113 La. 1091, 37 So. Rep. 980; see also 
Britton v, Green Bay Water Works, 81 Wis. 48, 56, 
51 N. E, 84; Nickerson v. Bridgeport Hydraulie Co., 
46 Conn. 24, 29; House v. Houston Water Works Co. 
&8 Tex, 233, 239, 31 S. W. 179; Howsmon vy. Trenton 
Water Co., 119 Mo, 304, 314, 24 S. W. 784; Blunk v. 
Dennison Water Supply Co., 73 N. E. 210, 211, Ohio. 
See further to the same effect, but not so succinctly, 
Wainwright v, Queens County Water Co., 78 Hun, 
146, 28 N. Y. Supp. 987; Ferris v. Carson Water Co., 
16 Nev. 44, 47; Nichol v. Huntington Water Co., 53 
West Va, 348, 44 8. E. 290; Fitch v. Seymour Water 
Co., 139 Ind. 214, 37 N. E. 982; Wilkinson v. Light 
Heat & Water Co., 78 Miss. 389, 28 So. 877. In the 
Texas case (House v. Houston Water Works Co., 88 
Tex, 233, 31 S. W. 179, the court distinguished be- 
tween the right of the sendee of a telegram to sue 
the telegraph company in tort for negligence, and the 
non-liability in tort of the water company to the in- 
habitants in case of loss by fire on the ground that 
in the former case the telegraph company is serving 
directly the person to whom the message is sent. 
Guardian Trust Company v. Fisher, 200 U. S. 57, 
does not in fact hold in the slightest degree that an 
action of tort lies against the water company. There 
judgment had been obtained in the State courts of 
North Carolina against the water company for loss 
by fire. In foreclosure proceedings against the water 
company in the United States Court these judgments 
were proved up as claims. The question of liability 
was absolutely closed. The only question was whether 
the judgments were in tort or contract. If they were 
in the former then they took priority over the bonds. 
The North Carolina court had already held the 
judgments to be in tort. The United States Circuit 





Court held the same way, and in the United States 
Supreme Court this was affirmed. No question of 
the propriety of the judgments was up. The only 
question was, What was their character? The Su- 
preme Court while denied all right to consider the 
validity or propriety of the judgments, were asked 
tc say upon what legal theory they rested, They evi- 
dently regarded the tort theory as more possible 
than contract. Then they stated the most plausible 
ground of tort liability which they coulda invent. By 
this means the character of the judgments only, and 
not their propriety, was fixed. Obviously there is 
nothing in such a decision which lends the slightest 
countenance to the holding on the merits of the ques- 
tion that a judgment in tort is a proper one. 

The difficulty in the class of cases of which the 
principal is one is the opportunity which is afforded 
to a court, swayed by sentiment and sympathy, of 
making a special rule for a particular case contrary 
to a general rule of the greatest fundamental im- 
portance, and by way of infringement upon the 
peculiar province of the Legislature.’—N, Y. Law 
Journal. 





70s 
Extradition to Porto Rico. 


GOVERNOR OF Porto Rico Has AUTHORITY TO DEMAND 
SURRENDER OF FUGITIVE FROM JUSTICE. 


N. Y, SUPREME CouRT—APPELLATE DIVISION. 
First DEPARTMENT. 

February, 1907. 

Present: Hons. Edward Patterson, P. J.; George L, 
Ingraham, Chester B. McLaughlin, Frank C. Laugh- 
lin and James W. Houghton, JJ. 

PEOPLE EX REL, ABRAHAM KOoP&L, appellant, v. THEO- 
DORE A. BINGHAM, as police commissioner, re- 
spondent. 

When Congress established a civil government for 
the Island of Porto Rico under the control and au- 
thority of the United States, Porto Rico became an 
organized Territory of the United States, and its 
Governor, as the executive authority of a Territory— 
and especially under the “ Foraker Act” of April 
12, 1900 (section 17), expressly conferring upon the 
Governor of Porto Rico all the powers of Governors 
of Territories of the United States—has the right 
under section 5278 of the United States Revised Stat- 
utes to call upon the Governor of a State for the 
surrender of a fugitive from justice, and where 
such a demand is made by the Governor of Porto 
Rico on the Governor of New York, section 827 of 
the Code of Criminal Procedure, declaring the lat- 
ter Governor’s duty and providing for a judicial 

hearing, applies. 
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Appeal from order dismissing writ of habeas corpus 
and remanding relator into custody. 


Albert R. Page for appellant; Robert 8. Johnstone, 
deputy assistant district attorney, for respondent, 


INGRAHAM, J.—It seems to’ have been held by the 
Court of Appeals in People ex rel. Cockran v. Hyatt, 
172 N. Y. 176, that no person can or should be ex- 
tradited from one State to another unless the case 
falls within the Federal Constitution or statutes, and 
that the power which independent nations have to 
surrender criminals to other nations as a matter of 
favor or comity is not possessed by the States. The 
Constitution of the United States provides (art. 4, 
sec, 2, subdiv. 2), that “a person charged in any 
State with treason, felony or other crime, who shall 
flee from justice and be found in another State, shall 
on demand of the executive authority of the State 
from which he fled, be delivered up to be removed 
to the State having jurisdiction of the crime.” Un- 
der this clause of the Constitution Congress has en- 
acted (sec. 5278, U. S. Rev. Stat.), that “ whenever 
the executive authority of any State or Territory de- 
mands any person as a fugitive from justice of the 
executive authority of any State or Territory to which 
such person had fled it shall be the duty 
of the executive authority of the State or Territory 
to which such person has fled to cause him to be 
arrested and secured 
tive to be delivered.” 

Section 5270 (U. S. Rev. Stat.) provides for the 
extradition of fugitives from justice to a foreign 
country, This section contains a provision that 
was added in 1900 (Act of June 6th), which provides 


and to cause the fugi- 


that “whenever any foreign country or territory, or 
any part thereof, is occupied by or under the control 
of the United States, any person who shall violate, 


or who has violated, the criminal laws in force 
therein, by the commission of any of the following 
offences;” (then follows an enumeration of the of- 
fences), “and shall depart or flee, or who has de- 
parted or fled from justice therein to the United 
States, any territory thereof or to the District of 
Columbia, shall, when found therein. be liable to ar- 
rest and detention by the authorities of the United 
States and on the written request or requisition of 
the military governor or other chief executive officer 
in control of such foreign country or territory shall 
be returned and surrendered as hereinafter provided 
to such authorities for trial and under the laws in 
force in the place where such offense was committed. 
; Provided further, that such proceedings shall 
be had before a judge of the courts of the United 
States only, who shall hold such person on. evidence 
establishing probable cause that he is guilty of the 
offense charged. If so held such person shall 





be returned and surrendered to the authorities jp 
eontrol of such foreign country or territory on the 
order of the Secretary of State of the United States,” 
It was further provided that the provisions of seo 
tions 5270-5277 (U.S. Rev. Stat.), as far as applic 
able, shall govern proceedings authorized by this pro. 
viso. These provisions all relate to the surrender 
of a fugitive from justice by the Secretary of State 
to the government of a foreign country, and have no 
relation to the surrender of fugitives from justice 
from one portion of the United States to another. 
Section 5278 (U.S. Rev. Stat.) then provides that 
“whenever the executive authority of any State or 
Territory demands any person as a fugitive from jus 
tice, of the executive authority of any State or Ter- 
ritory to which such person has fled, it shall 
be the duty of the executive authority of the State 
or Territory to which such person has fled to cause 
and to cause 
the fugitive to be delivered to such agent when he 
shall appear. This provision of the Revised Statutes 
was originally passed on February 12, 1793, and it 
seems to have been in force from that time to the 


him to be arrested and secured, 


present, 

By section 827 of the Code of Criminal Procedure, it 
is provided that “it shall be the duty of the gov- 
in all cases where by virtue of a requisition 
made upon him by the governor of another State or 
Territory, any citizen, inhabitant or temporary resi- 
dent of this State is to be arrested as a fugitive from 
to issue and transmit a warrant for 
purpose to of the county 

(except in the city and county of New York, 
whet such warrant shall only be issued to the su 
perintendent or Before 
to whom such warrant shall be directed 
or instructed shall deliver the person arrested into 
of the 


el1nor, 


justice 


such the sheriff proper 


any inspector of police). 


any officer 
agents named in the 
of the governor of this State, such officer 
the hereinafter 
stated, take the prisoner or prisoners before a judge 


the custo.ly agent or 
warrant 
must, unless same be waived, as 
of the Supreme Court or a county judge, who shall 
in open court, at chambers, 
inform the prisoner or prisoners of the cause of his 
and that they 
writ of habeas corpus upon filing an affidavit to the 
effect that he or they are not the person or persons 
mentioned in said requisition, 

The question presented in this case would therefore 
seem to be whether Porto Rico is a State or Terri 
(U. S. Rev. Stat.) or @ 
foreign country or territory occupied by or under 
the control of the United States. In the latter case 
the extradition must be under the provisions of see 
tion 5270 (U. S. Rev. Stat.) ; while if Porto Rico is 
a Territory of the United States the relator may be 


if in session, otherwise 


or their arrest,” he or may have & 


tory within section 5278 
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extradited under section 827 of the Code of Criminal 
Procedure, to which attention has been called, 

The proviso added to section 5270 (U.S. Rev. Stat.), 
by the act of June 6, 1900, was construed in Neely 
v. Henkel, 180 U, S, 109. That case presented the 
question of the apprehension of a fugitive from justice 
from the Island of Cuba, and it was held that Cuba 
was, at the time this decision was rendered, occupied 
by and under the control of the United States, of 
which the court would take judicial notice. Atten- 
tion was then called to the treaty of peace between 
the United States and Spain, and it was held that 
under this treaty and the acts of the military an- 
thorities of the United States under it, the Island of 
Cuba was foreign territory within the meaning of 
this amendment to section 5270 (U. S. Rev. Stat.), 
and could not be regarded in any constitutional, legal 
or international sense part of the United States. The 
esurt there said: “It is true that as between Spain 
and the United States—indeed, as between the United 
States and all foreign nations—Cuba, upon the ces- 
sation of hostilities with Spain, and after the treaty 
of Paris, was to be treated as if it were conquered 
territory, But between the United States 
that island is territory held in 
trust for the inhabitants of Cuba, to whom it right- 
fully belongs, and to whose exclusive control it will 
be surrendered when a stable government shall have 


as 


and Cuba, 


been established by ‘their voluntary action. 


Indeed, the treaty of Paris contemplated only a tem- 
porary occupancy and control of Cuba by the United 
States 


It seems from the whole discussion in this case that 
the provision of section 5270 (U.S. Rev. Stat.) would 
not have been applicable if Cuba had become terri- 
torially a part of the United States; that the proviso 
of that section requiring the surrender of public of- 
ficers, employees or depositaries fleeing to the United 
States after having committed, in a foreign country 
or any part thereof occupied by or under the con- 
trol of the United States, the crime of embezzlement 
or criminal malversation of the public funds, had 
special application to Cuba in its present relation to 
this country, 

By the treaty of Paris, however, the Island of 
Porto Rico was expressly ceded to the United States. 
The ninth article of that treaty provided that “ the 
civil rights and political status of the native in- 
habitants of the territory hereby ceded to the United 
States (Porto Rico) shall be determined by Con- 
gress.” By section 1977 of the United States Revised 
Statutes it is provided that “all persons within the 
jurisdiction of the United States shall have the same 
tight in every State and Territory to make and en- 
foree contracts, to sue, be parties, give evidence, and 
to the full and equal benefit. of all laws and pro- 





ceedings for the security of persons and property as 
is enjoyed by white citizens, and shall be subject to 
like punishment, pains, penalties, taxes, licenses and 
exactions of every kind, and to no other.” 

After the Treaty of Paris, Congress passed an act 
for the government of Porto Rico (chap. 191, Laws 
of 1900). This act was entitled “ An act to protect 
all citizens in their civil and legal rights,” and created 
all the inhabitants continuing to reside in Porto Rico, 
except such as elected'to preserve their allegiance to 
the Crown of Spain, together with such citizens of 
the United States as resided in Porto Rico, a body 
politic under the name of the People of Porto Rico, 
tu whom governmental powers were thereinafter 
It was then provided that all the statu- 
tory laws of the United States except the internal 
revenue laws should have the same foree and effect 
in Porto Rico as in the United States, and provision 
was made for the appointment of a governor by the 
president and for a legislative assembly, one branch 
of which was to be elected by the qualified voters of 
Porto Rico. All laws enacted by this legislative as- 
sembly were to be reported to Congress, who should 
have power and authority to annul the same. A 
complete judiciary system was established with pro- 
vision for writs of error to the Supreme Court of the 
United States in the same manner, under the same 
regulations and in the same cases as from Territories 
of the United States. 

By the operation of the Treaty of Paris the Island 
of Porto Rico, therefore, became territorially a part 
of the United States. It was ceded to the United 
States by that treaty, and since that time has been 
the property of the United States the same as the 
Northwest Territory became the property of the 
United States, as the Louisiana Territory became the 
property of the United States by the treaty with 
France in 1803, and the territory acquired by the 
treaty of peace between the United States and Mexico. 
Upon the organization by the United States of the 
various governments of each of these territories they 
became territorial governments under the control of 
the United States, and under the express provisions 
cf article 4, section 3 and subdivision 2 of the Federal 
Constitution, which provides that “ the Congress shall 
have power to dispose of and make all needful rules 
and regulations respecting the territory or other prop- 
erty belonging to the United States.” Congress had 
the power to prescribe such government for these 
various territorial possessions as seemed to it ap- 
propriate to insure good government. When, there- 
fore, Porto Rico was acquired by the Government of 
the United States by virtue of the concession con- 
tained in the Treaty of Paris, the sovereignty of that 
island vested in the United States, and Congress 
had power to provide for its government in such 


conferred. 
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manner as it was conceived would best subserve the 
principles of the Constitution. When it created 
such a government under the authority of the United 
States, providing for the appointment of a governor 
by the President and Senate; a legislative body to 
exercise the legislative powers, and a judiciary to 
exercise the judicial powers within the territorial 
limits of the island, I can see no reason why that 
island did not then become a territory of the United 
States with the same effect as other territories ac- 
quired by the United States, and divided into zep 
arate territories governed as provided by law. It 
seems to me that there is no fundamental distinction 
between a territory organized by the United States 
from the property acquired from France or Mexico 
and the territorial government organized by the 
United States from property acquired by the 
United States from Spain by the Treaty of Paris. 
When the United States organized a government for 
the island of Porto Rico with executive, legislative 
and judicial powers, a territory was created subject 
to the jurisdiction of the United States and thus 
came directly within the provisions of the laws cf 
the United States relating to territories, Porto Rico 
has ceased to be a “ foreign country or territory ” and 
has become a part of the territory of the United 
States, and when the United States organized a gov- 
ernment under its jurisdiction and cuztro]l for that 
island it then became, within the meaning of all pro- 
visions of law regulating territories, a Territory of 
the United States. 

I think this status of the government of Porto Rico 
is fairly recognized by the Supreme Court of the 
United States in De Lima v. Bidwell, 182 U. S. 1. 
In the opinion in that case there is a statement of 
the various territories that have been acquired by 
the United States and the action of the government 
in taking possession of and governing these terri- 
tories until regular territorial governments were es- 
tablished by Congress. After considering the eilect of 
the Treaty of Paris the court said (p. 196): “It 
follows from this that by the ratification of the Treaty 
of Paris the island became territory of the United 
States although not an organized territory in the 
technical sense of the word.” That “whatever be 
the source of this power its uninterrupted exercise by 
Congress may deal with territory acquired by treaty; 
tions of this court, have settled the law that the 
right to acquire territory involves the right to gov- 
ern and dispose of it. Under this power 
Congress may deal with territory acquired by treaty; 
may administer its government as it does that of 
the District of Columbia; it may organize a local 
territorial government; it may admit it as a State 
upon an equality with other States; it may sell its 
public lands to individual citizens or may donate 








them as homesteads to actual settlers. 
when once acquired by treaty it belongs to the Unite 
States and is subject to the disposition of Congress” 
And the conclusion of the court was that Porto Rig 
was not a foreign country but a Territory of th 
United States. Although there was in that case 4 
strong dissent, it was based upon the position taken 
that Porto Rico occupied a relation to the United 
States between that of being a foreign country abso. 
lutely and that of being a domestic Territory abso 
lutely, and because of that relation its product was 
subject to the duties imposed by the Dingley Act, 
The whole discussion turned upon the condition of 
Porto Rico between the time of the ratification of the 


Treaty of Paris and the legislation by Congress & § 


tablishing a government for that island. 

When Congress established a civil government for 
the Island of Porto Rico under the control and ‘av 
thority of the United States a territorial government 
was established under which Porto Rico became an 
organized Territory of the United States. It ceased 
to be a foreign country or territory upon the ratifica 
tion of the Treaty of Paris between the United States 
and Spain. It became an organized Territory of the 
United States when the United States established s 
form of government under which the island was to 
be governed subject to the jurisdiction of Congress 
and officers appointed in pursuance of law establish 
ing a territorial government. 

[ think, therefore, it became a Territory within 
the provisions of section 5278 (U. 8S. Rev. Stat.), 
and it follows that the order appealed from should 
be affirmed. 


McLAUGHLIN and LAUGHLIN, JJ., concur. 


PATTERSON, P. J.—I coneur in the views as ex 
pressed by Mr. Justice Ingraham concerning the 
status of the Island of Porto Rico as a Territory 
of the United States, and while is is not expressly 
decided in De Lima vy. Bidwell, 182 U. S. 1, and 
Downes v. Bidwell, 182 U. S. 244, yet it seems to 
have been assumed throughout the opinions writtel 
by the learned justices of the Supreme Court of the 
United States in those cases that such island is 4 
Territory, although not a part of the United States 
within the revenue clause of the Constitution. |! 
am inclined, however, to the view that it is not 
necessary to determine on the appeal now pending 
before us whether the Island of Porto Rico is an it 
corporated Territory. It is an organized Territory, 
with a government established by the Congress, by 
a law which it was authorized to enact. “ Until 
Congress shall see fit to incorporate territory cedel 
by treaty into the United States we regard it 
settled by that decision (Downes v. Bidwell, 18 
U. S. 244) that the territory is to be governed undet 
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the power existing in Congress to make laws for such 
Territories,” ete. (Dorr v. United States, 195 U. S. 
138-143.) 

It seems to me that the authority of the Congress 
to legislate for the return of fugitives from justice 
to the authorities of Porto Rico is to be found in 
the power last referred to. 





























The question here is 
whether the Governor of Porto Rico had the right to 
eal] upon the Governor of the State of New York for 
the surrender of the relator, and whether the duty 
was incumbent upon the Governor of the State of 
The 
Congress of the United States established a complete 
gcvernmental scheme for the Island of Porto Rico, 
which included an executive head called the governor, 
an express provision of the law creating that 
1900 
(sec. 17), and commonly called the Foraker Act, it is 
required that the Governor of Porto Rico shall at all 
times faithfully execute the laws and he shall in 
that behalf have all the powers of governors of the 
Territories of the United States that are not locally 
inapplicable. By section 5278 of the Revised Statutes 
of the United States, it is enacted that “ Whenever 
the executive. authority of any State or Territory 
demands any person as a fugitive from justice of the 
executive authority of any State-or Territory to 
which such person has fled it shall be the 
duty of the executive authority of the State or Terri- 
tory to which such person has fled to cause him to be 

















New York to comply with such a demand. 
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governmental establishment, passed April 12, 




































































aa arrested and secured, and to cause notice of the arrest 
uld # to be given to the executive authority making such 





demand or to the agent of such authority appointed 
to receive the fugitive and to cause the fugitive to 
be delivered to such agent when he shall appear.” 
The Governor of Porto Rico had the power to pro- 
ceed under this section of the Revised Statutes by. 
force of the terms of section 17 of the Act of April 
12, 1900. 

It is charged against the present relator that he is 
the subject of a criminal prosecution by “ The People 
of Porto Rico,” and the Governor of Porto Rico, 
being invested by the Congress with the authority of 
a governor of a Territory of the United States, has, 





















































in the performance of the duty and obligation resting 
upon him to execute the laws of the Island of Porto 
Rico, demanded the surrender or rendition of the 
relator to the proper authorities of that island. 
Unless it must be held that the provisions of sec- 
tion 5278 of the Revised Statutes of the United States 
are locally inapplicable to the Island of Porto Rico 
it seems to me that the clear authority for the de- 
mand and surrender of the relator is shown to exist 
by force of the act of the Congress passed in pur- 
suance of its power to legislate. The provisions of 
section 5278 of the Revised Statutes of the United 
































States are general, and relate to all Territories, They 
are just as applicable to one as to another. They 
cannot by any proper understanding of language be 
regarded as only locally applicable to a particular 
territory with a permitted particular form of organ- 
ized or incorporated government, 

LAUGHLIN and Hoventon, JJ., concur, 
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Prospective Changes in the British Parlia- 
mentary System. 
EpwIn MAxry, Prof. of Public Law Univ. of 
Nebraska. 

The speech from the throne, Feb. 13, 1907, has 
again brought into the foreground of English politics 
the question of readjusting the relation between the 
two houses of the British Parliament, It is not sur- 
prising that the 
caused 


By 


following sentences should have 
consternation in the upper House: 
“Serious questions affecting the working of our 
parliamentary system have arisen from the unfortun- 
ate differences between the two Houses. My min- 
isters have this important subject under consider- 
ation with a view to a solution of the difficulty.” 

That we may the better appreciate the force of 
this language, it is well that we examine with some 
eare the legislation upon the subject which is re- 
sponsible for the present strained relations between 
the Commons and Lords. For the question upon 
which they are divided is by no means a new one. 
The rock upon which they may split has not been 
raised above the surface by any sudden seismic move- 
ment. The question of the degree of control which 
the state should exercise over the public schools, or, 
if you please, to what extent public education should 
be secularized, has for a long time been one of con- 
siderably more than purely academic interest. In 
other words, it has been a question of practical poli- 
ties, almost from time “ whereof the memory of man 
runneth not to the contrary.” Yet a review of what 
has been done during the past century will give us 
a suliiciently clear idea of the genesis of the present 
trouble. 

In 1807, the Whitehead bill passed the House of 
Commons. This provided for a school in each parish 
supported and controlled by the taxpayers. It would 
have provided England with a national system of 
education similar to that possessed by other leading 
countries, But the clerical influence in the House of 
Lords was too strong to permit of any such danger- 
ous and revolutionary innovations, hence the bill 
was defeated. The fate of this bill seems to have 


some 


discouraged further action in the same direction for 
over half a century. But finally in 1870 the Liberal 
party under the leadership of Gladstone succeeded 





_in getting through a bill which provided for a sys- 
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tem of schools supported by taxes and controlled by 
school boards elected by the various school districts. 
While this was a compromise and would of course 
in the end proved unsatisfactory, it was a move in 
the right direction, and was a decided advance over 
what had previously existed. Perhaps the strangest 
thing connected with this measure is that the House 
of Lords, in which the Conservative party is always 
in contfol, should have accepted it. Yet at that 
time they did not seem to have so exalted an idea of 
their prerogatives as at present, or it may be that 
Gladstone had a more convincing way of expounding 
their constitutional rights than has Sir Henry Camp- 
bell-Bannerman. At any rate, the Lords yielded, and 
for more than thirty years the system thus estab- 
lished worked fairly well. 

But in 1902 the Conservatives felt themselves so 
strongly intrenched in power that it seemed to them 
safe to enact any legislation which pleased their 
fancy. Acting upon this conviction, they changed the 
schoo] law so as to increase the control of the estab- 
‘lished church over the public schools. This was ef- 
fected by substituting for the school boards elected 
by the district, committees appointed by the county 
and municipal governments. This made it easier 
for Conservatives, in which the clerical element is 
strong, to dominate the committees, determine the 
curriculum, and, in short, to manage the schools. 

In districts where the non-conformists were in the 
majority this domination by the established church 
was particularly distasteful. So much so that many 
of them refused to pay taxes for the support of the 
schools in which, now, instruction was given to which 
they were conscientiously and uncompromisingly op- 
posed. ‘Those who had property permitted it to be 
distrained rather than pay what they conceived to be 
an unjust tax, and those who had no property pre- 
ferred imprisonment to submission, While it is im- 
possible to gauge exactly the effect of different gov- 
ernmental acts in deciding elections, there can be 
no mistake in concluding that the unprecedented 
Liberal victory of last year was due in large part to 
the stand taken by the Balfour government with 
reference to the control of the public schools. 

As reform in the public school system was one of 
the issues in the campjaign, upon coming into power 
the Liberal party proceeded to redeem its pledge. 
For this purpose the Birrell bill was introduced and 
passed by the Commons by a decided majority. The 
essential features of this bill are: Abolition of re- 
ligious tests for teachers, exclusion of all particular 
forms of catechism, and, what was of prime import- 
ance, it placed all schools supported by taxes under 
public control. 

From this it will be seen that the bill does not 
exclude the teaching of the Bible from the public 





schools, but simply all denominational interpreta 
tions of it. It is very doubtful if a majority of th 
English people would favor the exclusion of all 
teaching of the Bible from the public schools, and 
it is certain that a majority disapproves of the pres 
ent tests, which have resulted in practically all 
teachers in the public schools being members of the 
Church of England. That schools supported by the 
public should be controlled by the public, and not by 
the church, seems so natural and self-evident to 
Americans as not to admit of argument. 

When the Birrell bill went to the House of Lords, 
that body immediately proceeded to impress upon it 
its personality. Before the bill was sent back to the 
Commons it had been changed to such an extent ag 
to be even more reactionary than the Balfour Act 
of 1902, just as though the recent elections had re 
sulted in a Conservative victory. It would seem that 
either the House of Lords had not heard of what 
happened at the recent elections, or that they applied 
to those results a rule of interpretation peculiar to 
themselves, or that they did not care what took place 
in the elections. The latter is by far the more rea 
sonable conclusion to reach. In other words, the 
conclusion is almost irresistible that the will of the 
people is, as regards this question, a matter of in 
difference to the,House of Lords, 

There is, therefore, a great deal more involved in 
the present dispute than the expediency or inexpedi- 
ency of a change in the school law. The issue goes to 
the every foundation of the British government. Ina 
very practical way, it raises the question whether or 
not the House of Lords, as at present constituted, is 
not so far out of harmony with the democratic spirit 
of the majority of the English people as to be in 
tolerable. Many of us on this side the Atlantic could 
answer this question with but ten minutes’ reflection 
and be absolutely sure that we were correct, 

But the question is not one to be answered in any 
To the mind of the English 
man, unlike that of the Frenchman, government is 
not something to be considered in the abstract but is 
an organism whose roots reach deep into the past 
and can only be understood historically. The weight 
which the Englishman attaches to traditions is there 
fore a factor which must not be left out of account 
in considering a question of this sort. A scheme of 
government which leaves out of account the mental 
constitution of the people to whom it is applied is of 
use as furnishing an index to the type of mind whieh 
devised it, but its usefulness ends at that point. 

Given the perennial regard of the English nation 
for traditions and its instinctive respect for nobility, 
it is safe to conclude that the continued existence 
the House of Lords, even as at present constituted, is 
in no immediate danger, provided that body is cor 


such eavalier fashion. 





THE ALBANY LAW JOURNAL. 


79 








tent to share with the crown the office of representing 
the dignity of the realm and leave the Commons re- 
present the power. But if, not satisfied to play this 
harmless role, it insists upon asserting prerogatives 
and exercising power, in short, if it insists upon 
challenging the House of Commons to a test of 
strength, we need not be surprised to find such pre- 
tensions followed by their logical consequences—im- 
portant changes in the English constitution. 

The present challenge—for it clearly is a challenge 
—may not be accepted. The Commons may conclude 
that the present is not an opportune time to force 
the issue. The fact that the Irish Nationalists, a 
large contingent of the majority party which on 
most questions vote solidly with the Liberals, are 
solidly opposed to them on this question may tend to 
dissuade the Premier from forcing the issue upon this 
question. The additional fact that the present 
Premier is not a preeminently great and aggressive 
leader, and his advanced years, increase the proba- 
bility of a compromise rather than a decisive battle. 

If, however, the Premier should decide that the 
present time and the education question are as good 
as any for the purpose of determining whether or not 
the growth of democratic ideas in England have in 
fact shorn the Lords of their ancient prerogatives, he 
will dissolve Parliament and appeal to the people 
for a mandate upon the question. Should a majority 
be returned to the House of Commons favoring his 
view, the House of Lords might then conclude that 
as it cannot be popular it should at least be politic 
and yield, otherwise a reorganization of that ancient 
institution of government would no doubt be begun 
at once. How thoroughgoing the reorganization would 
be would of course depend upon the temper of the 
Commons and the character of its leaders. The mild- 
est form which it could take would be the addition 
of a sufficient number of peers to change the present 
minority into a majority. This, however, would be 
but a temporary expedient. It would simply increase 
the unwieldiness of a body that is already too large 
to be a really deliberative assembly. What is needed, 
and what must eventually come, is a fundamental 
change in its constitution that will make it repre- 
sentative of the people and not of classes, 

Whatever reason there may once have been for pro- 
viding that the clergy as such should be entitled to 
a certain number of seats in a national legislative 
body, the evolution of ideas of government has 
caused that reason to disappear. We are no longer 
in the ecclesiastical stage of political development. 
Men no longer have confidence in one’s ability as a 
legislator simply because his devoutness and learn- 
ing in theology have entitled him to a sacredotal 
tobe, The political experience of mankind has made 
it clear that the qualifications for priesthood are not 





necessarily a guarantee of ability in statecraft. In 
fact, it has proven that they do not generally go to- 
gether, that the type of mind which qualifies for the 
one disqualifies for the other. 

That the landed gentry as such should exercise so 
powerful an influence in the legislation of Great 
Britain is at present without any adequate justifica-- 
tion. The justification it once had, if indeed it ever 
was justified, has been rapidly disappearing before 
the industrial development of the nation. While it 
is usual for changes in laws to lag behind the changes 
in social or industrial conditions upon which they 
rest, it is dangerous for an institution which is out 
of harmony with existing ideas and conditions to 
presume too much upon mere inertia. ; 

EDWIN MAXEY. 

LINCOLN, Neb., March, 1907. 
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Old Newgate Prison. 


Ilys UNSANITARY CONDITION RESULTING IN A FATAL 
EPIDEMIC. 


In his editorial researches Mr, John F, Geeting 
has discovered a very interesting account of jail 
conditions a century and a half ago in England, 
written by that noted jurist, Sir Michael Foster. It 
will appear in a future volume of the American 
Criminal Reports, and is as follows: 

“ At the Old Bailey sessions in April, 1750, one 
Mr. Clarke was brought to his trial; and it being 
a case of great expectation, the court and all the 
passages to it were extremely crowded; the weather 
too was hotter than is usual at that time of the 
year. 

Many people, who were in court at this time, were 
sensibly affected with a very noisome smell; and 
it appeared soon afterwards upon an inquiry ordered 
by the court of aldermen, that the whole prison of 
Newgate, and all the passages leading thence into 
the court, were in a very filthy condition, and had 
long been so, 

What made these circumstances to be at all at- 
tended to was, that within a week, or ten days at 
most, after the session, many people, who were pres- 
ent at Mr. Clarke’s trial, were seized with a fever 
of the malignant kind; and few who were seized 
recovered, 

The symptoms were much alike in all the patients; 
and in less than six weeks’ time the distemper en- 
tirely ceased, 

It was remarked by some, and I mention it because 
the same remark hath formerly been made on @ 
like occasion, that women were very little affected; 
I did not hear of more than one woman who took 
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the fever in court, though doubtless many women 
were there. 

It ought to be remembered that, at the time this 
disaster happened, there was no sickness in the gaol 
more than is common in such places. This circum- 
stance, which distinguished this from most cases of 
the like kind which we have heard of, suggesteth a 
very proper caution; not to presume too far upon 
the health of the gaol, barely because the gaol-fever 
is not among the prisoners. / 

For without doubt, if the points of cleanliness 
and free air have been greatly neglected, the putrid 
effluvia which the prisoners bring with them in their 
cloaths, &c., especially where too many are brought 
into a crowded court together, may have fatal effects 
on people who are accustomed to breathe better air; 
though the poor wretches, who are in some measure 
habituated to the fumes of a prison, may not always 
be sensible of any great inconvenience from them. 
~ The persons of chief note who were in court at this 
time and died of the fever were, Sir Samuel Pennant, 
Lord Mayor for that year, Sir Thomas Abney, one 
of the justices of the Common Pleas, Charles Clarke 
esquire one of the barons of the Exchequer, and Sir 
Daniel Lambert, one of the aldermen of London. Of 
less note, a gentleman of the bar, two or three stu- 
dents, one of the undersheriffs, an officer of Lord 
Chief Justice Lee who attended his Lordship in 
court at that time, several of the jury on the Mid- 
dlesex side, and about forty other persons whom busi- 
ness or curiosity had brought thither. 
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Francis Scott Key. 
Bury me beneath the shadow of the everlasting 
hills —Francis Scott Key. 


Beautiful hills of Maryland 
With shadow at their feet, 

With sunlit heads—God’s sentries stand— 
Sleep, Patriot-Poet, sleep, 


They lift their heads, they kiss the skies, 
And waft their splendor down 

To strew with bloom that never dies 
A grave in Fredericktown, 


The grateful world uplifts Key’s form, 
Reconsecrates his grave; 

He sings in sunshine and mid storm 
Of country and the brave. 


With outstretched arm and kindling eye, 
Majestic mien and grace, 

Benedictions from the radiant sky 
Illume his glowing face. 





The. clouds of war are swept away, 
The smouldering guns are still, 

The starry flag awaits the day, 
Raptures his bosom thrill. 


In fragrant breath of early morn, 
To guard the starry fold, 

A nation’s glorious song was born 
Bathed in a sea of gold. 


The eagle from the beetling crag 
Seeks summit tall and higher; 

The mountains lift th’ emblazoned flag 
Aglow with freedom’s fire. 


O matchless flag of glistening stars! 
Standard of Washington! 

Beneath thy blue, thy crimson bars, 
Was priceless freedom won. 


Key breathed into thy radiant fold 
Valor’s enduring story, 

And touched with love life’s purest gold 
And sang pathetic glory. 


You greet the day at rising sun, 
With his majestic air; : 


And round the globe at evening gun 


It bends with thee in prayer. 


O anthem with the sacred chord! 
O teachings true, sublime! 
A people’s trust you pledge to God— 
You pledge it for all time. 


On battlefield, from realms of steel, 
Thy thrilling strains have risen 
And bade each dying hero feel 
Thy cause—the cause of Heaven. 


Where’er thy squadrons ride the sea 
With pure and high behest, 

The flag and song will sing of thee: 
Republic of the West. 


Their noble mission e’er shall be 
As in the golden days, 

To make the struggling brave and free, - 
And win eternal praise. 


In teeming hosts they love to dwell, 
In patriot-hearts find shrine; 

O’er wide domain weave mystic spell— 
In fadeless glory shine. 1 


*Twas here Key spent the morn of life 
*’Neath shadow of the hills, 

And plumed the wing for lofty flight 
Mid music of the rills. 
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When he had won an honored name, 
His life’s work nobly done, 

Here brought a bright and splendid fame, 
At setting of the sun, 


Heroic soul! sublimely blest; 
Thy dying wish is given 

Among thy native hills to rest 
By country blest—and Heaven, 


Here shall the patriot oft repair 
With slow and reverent tread, 
And meditate on virtues rare 
Of the illustrious dead, 


‘Neath blaze of day, night’s sable bars, 
Sleep, Patriot-Poet, sleep, 
The Flag, the great hills and the stars 
Their sleepless vigils keep. 
Epwin HI«arns. 





A Novel Order for Goods. 
By A. BIERBOWER. 

A drummer for a manufacturer of furniture in 
Chicago brought suit against his employer for his sal- 
ary, from which his employer wanted to deduct the 
price of some photographs. The photographs were 
of the several articles of furniture which he was 
selling, and were needed to assist in their sale. The 
drummer asked the manufacturer several times for 
them but failed to get them. Finally he wrote the 
following letter: “If you are too damned stinken 
mean to send me the photographs, send them and 
charge them to me.” Upon receipt of this letter the 
manufacturer sent the photographs; and when he 
came to settle with the drummer he deducted the 
cost of them from his salary. Upon this the drum- 
mer brought suit for the whole amount of his salary. 

The question was whether the drummer’s letter 
was an order for the photographs and a promise to 
pay for them. The issue was hotly contested, and 
the lawyer for the drummer prepared the following 
speech which he was prevented from delivering only 
by a settlement of the case: 

“The defendant claims that he had an order from 
the plaintiff to furnish the photographs at his ex- 
pense; but, gentlemen of the jury, before you can 
find this issue fcr the defendant you must find that 
the conditions were met on which the plaintiff prom- 
ised to pay for the photographs. This condition was 
that the defendant was “too damned stinking mean ” 
to furnish them. You must find, first, that the de- 
fendant was mean. Is there any evidence of this? 
There is merely the evidence inferred from this trans- 





action. There is no testimony on the subject. He 
‘admits, indeed, that he is mean by his plea here, but 
can you believe him, gentlemen of the jury? He may 
be more of a liar than of a mean man. And you 
wust find not only that he is mean, but that he is 
“stinking mean.” Have you sufficient evidence of 
this?) Have you any evidence at all that he stinks? 
He virtually says so by his defense; but can you be- 
lieve it of him any more than you can believe that he 
is mean? The inference does not necessarily follow 
from anything in the testimony. And, gentlemen of 
the jury, you must find not only that he is “ mean” 
and “stinking mean,” but that he is “ damned stink- 
ing mean.” Now, gentlemen, is there any evidence 
that he is damned? Is there evidence that he is 
damned in the literal sense or in any figurative sense? 
The only evidence is his admission; and this, I insist, 
gentlemen, is not sufficient to establish the fact. You 
may all believe, with me and with the plaintiff, that 
he is damned, and that he is “damned stinking 
mean,” but you must not proceed on your belief 
founded on other than legal testimony. And, gentle- 
men of the jury, you must not only believe that he is 
“mean,” and that he is “ stinking mean,” and that he 
is “damned stinking mean,” but you must believe 
that he is “ too damned stinking mean” to send these 
photographs—that he is too utterly too too in the 
matter of “damned stinking meanness” to expend 
enough to promote his business. Now, before you can 
find for the defendant, you must find all these charac- 
teristics in him which I have mentioned. He admits, 
and by his defense insists, that he is “too damned 
stinking mean” to send the photographs; but, gentle- 
men of the jury, this is not legal evidence; and I in- 
sist that you must, therefore, find for the plaintiff. 
The attorney for the defense and the defendant him- 
self ask you to find virtually that all these adjectives 
apply to the defendant. He is willing, in order to 
save the price of some photographs, to be officially 
characterized in these terms. And perhaps, gentle- 
men, it is hard for you to resist the conviction that 
this language is appropriately applied to him. But 
you must follow the legal evidence, and that only. 
You cannot take the fact that the defendant thought 


that he was “damned stinking mean ”—too much 80 


to send the photographs. I would defend him from 
himself; and you are to find your verdict only on the 
legal testimony. And for lack of proof of what the 
defendant really is, you must find that there is no 
evidence that he met in his person all the conditions 
on which the plaintiff ordered the photographs.” 

: O: 

An attempt to change by will the beneficiary of a 
benefit certificate which is, in effect, payable to the 
heirs of the member, is held, in Re Harton (Pa.), 
4L. R. A. (N. 8.) 939, to be ineffectual. 
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General Participation. 


ForeiGN NATIONS AND STATES WILL TAKE PART IN 
THE JAMESTOWN EXPOSITION IN 1907. 


It is impossible to estimate the value of tangible 
results that will accrue to States, municipalities and 
foreign countries following participation in the 
Jamestown Ter-Centennial, at Norfolk, Va., in 1907. 
Many reasons and advantages combine to make this 
statement a patent fact, when the importance of the 
celebration, its geographical location and its unique 
character is remembered. A slight conception of the 
favor with which the exposition has met may be 
formed when it is pointed out that more than four- 
fifths of the available exhibit space has been applied 
for, seven months before the opening date. The ap- 
plicants répresent every line of domestic and foreign 
manufactures and producers, who realize that a simi- 
lar opportunity for improving commerce and trade 
conditions generally throughout the United States, 
European and South American countries has never 
before been offered. 

The plan of combining municipal exhibits with 
manufactures of cities has struck a popular chord 
Commercial organizations are exerting efforts in this 
direction that promise to result in many cities being 
represented along this line. It has been satisfactor- 
ily shown that the Jamestown Exposition will have 
an attendance never before equalled, with the possible 
exception of the great world’s fairs, and the advan- 
tages of displaying the varied resources, raw mate- 
rials, manufactured products, and exploiting induce- 
ments to capital seeking investment, will bring re- 
sults that could never be accomplished through any 
other business channel, 

In response to President Roosevelt’s invitation to 
participate these nations have accepted, and will be 
represented either by warships, detachments of troops, 
or civil delegations, while some will make industrial 
and technical exhibits: Great Britain, Germany, 
Russia, Italy, France, Belgium, Mexico, Venezuela, 
Denmark, Japan, Costa Rica, Argentine Republic, 
Chile, Guatemala, Switzerland, Haiti. 

Many of the States of the Union have erected build- 
ings, including Virginia, New York, New Jersey, Mis- 
souri, Ohio, Massachusetts, Connecticut, North Caro- 
lina, South Carolina, Georgia, Kentucky, Michigan, 
Wisconsin, Rhode Island, and several others are ex- 
pected, while each State will contribute to the great 
historical, commercial and industrial exhibits. Cities 
that will participate independent of the States in 
which they are situated will embrace Philadelphia, 
Baltimore, Washington, Hartford, Syracuse, Milwau- 
kee, Richmond, all of which will make extensive dis- 





plays, combining municipal, commercial and indus- 
trial features. 

The Jamestown Ter-Centennial is a new and dis- 
tinct departure in expositions. Former exhibitions 
have invariably been held in inland cities, and were 
all of one general character, while this celebration is 
situated on the shores of the finest and most historic 
body of water in America, large enough to float the 
navies of the world, and upon which will be held the 
greatest naval rendezvous in the world’s history. 

It is within a few hours’ travel of more than 21,- 
000,000 persons, and twenty-four hours of two-thirds 
ot the entire population of the United States, easily 
reached by seven great trunk lines of railways and 
twenty-six lines of steamships, which center at the 
tidewater cities of Norfolk, Portsmouth and Newport 
News. 

World’s fairs have been the time-keepers of pro- 
gress, but the Jamestown Exposition is the advance 
agent of higher civilization, which will create an era 
of increased prosperity and material advancement, 
and at the same time will more than realize the pre- 
diction to be the greatest, most gorgeous and novel 
celebration ever undertaken in the United States or 
any foreign country. 





Unclassified Crimes. 

Under this title the Harvard Law Review for 
March, 1907, has the following editorial note (XX 
H. L. R, 415) of an English case involving an at- 
tempt fraudulently to secure a pardon: 

“A solicitor was convicted of larceny and dis- 
barred. To secure his pardon and reinstatement he 
forged and sent to the authorities documents repre- 
senting that he was innocent. The fraud was discoy- 
ered before pardon was granted or a judicial inquiry 
begun. Held, that this attempt to pervert justice is 
a misdemeanor (Rex v. White, 6 S. R., N. S. W,, 
398). 

A conspiracy to pervert justice would be indictable, 
See 1 Hawk (P. C., 8 ed., 444); People v. Falek (125 
N. Y. 324). But the defendant in the present case 
acted singly. His offense was an attempt to mislead 
a judicial inquiry and by improper means to have a 
proper conviction set aside. On the one hand this 
would be an interference with a tribunal administer- 
ing public justice, and on the other an interference 
with a judicial decision, Cases involving these of- 
fenses are rare, and text-writers mention them only 
incidentally. See 2 Bishop, Crim. Law (8 ed., secs. 
86, 1029). But it has been held that an arbitration 
board sanctioned by courts of law is a tribunal ad- 
ministering public justice, and that an attempt to 
mislead it is a misdemeanor. Regina v. Vreones, 
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1891 (1 Q. B. 360). When clearly interfering with 
the administration of public justice, such offenses as 
the present should be misdemeanors at common law, 
for the State guards the administration of justice, 
and interference with State functions constitutes a 
misdemeanor. Regina vy. Bunting (7 Ont. 524); 
Com. y, Silsbee (9 Mass, 416). As the completed act 


would be a misdemeanor, so also is the attempt. 
Regina vy. Chapman (2 C. & K, 846).” 

Decisions upon questions of unclassified or not defi- 
nitely classified crime may be valuable as guides 
everywhere, and especially in jurisdictions where the 
common law prevails in whole or in part. 


Where the 
criminal law purports to be codified, as in New York, 
it is of interest to note the construction by the courts 
ot miscellaneous or “ omnibus” sections. Such a pro- 
vision is section 675 of the New York Penal Code, 
providing that “any person who shall by any offen- 
sive or disorderly act or language, annoy or interfere 
with any person or persons in any place, or with the 
passengers of any publie stage, or who shall disturb 
or offend the occupants of such stage, car, boat or 
conveyance, by any disorderly act, language or dis- 
play, although such act, conduct or display may not 
amount to an assault or battery, shall be deemed a 
misdemeanor. A person who willfully and wrong- 
fully commits any act which seriously injures the per- 
son or property of another, or which seriously dis- 
turbs or endangers the public peace or health, or 
which openly outrages publie decency, for which no 
other punishment is expressly prescribed by this 
code, is guilty of a misdemeanor ~ 

This statute was liberally and wisely construed so 
as to sanction the conviction in People v. Most (171 
N. Y. 423), holding that the publication of an article 
which instigates revolution and murder, which sug- 
gests the persons to be murdered through the posi- 
tions occupied and the duties performed by them, 
which advises all to discharge their duty to the hu- 
man race by murdering those who enforce the law, 
which denounces those who spare ministers of the 
public justice as guilty of a crime against humanity, 
and which names poison and dynamite as the agencies 
to be used to murder and destroy, necessarily endan- 
gers the public peace, and that its publisher is 
guilty of a misdemeanor, 

The first sentence of this section was also utilized, 
with the approval of the First Appellate Division of 
the Supreme Court, for controlling the abuses of pri- 
vate detective service (People v. Weiler, 89 App. Div. 
611; People v. St. Clair, 90 id. 239). It is to be re- 
gretted that the Court of Appeals did not satisfactor- 
ily dispose of People v. St. Clair. It reversed People 
y. Weiler (179 N. Y. 46), apparently relying upon 
the fact that the defendant had not committed any 
offensive or disorderly act, “Indeed, so inoffensive 





was the defendant that the complainant was not 
aware that he was being shadowed until so informed 
by others, and except for this information it is quite 
likely that he would have remained in ignorance of 
the fact that he was under the eye of a detective.” 
It reversed People v. St. Clair (179 N. Y. 578) “on 
the authority of People v, Weiler (179 N. Y. 46),” 
although in the St. Clair case it did appear that the 
complainant observed that he was being followed and 
the espionage was persisted in after the defendant be- 
came aware that he had been discovered. With all 
due respect, we think that section ‘675 might and 
should be interpreted so as to check the oppressive 
excesses of a private detective system. 

The decision of the Supreme Court of Illinois, in 
Gallagher v. People (71 N. E. 842) offers an illustra- 
tion of a broad and serviceable construction of a sta- 
tute of general phraseology. It provided that if any 
two or more persons conspired together to do any 
illegal act injurious to the administration of public 
justice, they should be deemed guilty of a conspiracy 
and should be liable, ete. The court held that acts 
oi the defendant to procure the summoning of certain 
particular persons as jurors so as unlawfully to pro- 
cure a verdict for the defendant in a certain case 
were comprehended by the statute—N. Y. Law Jour- 
nal, ‘ 





The Sweat Box. 

By Joun F. Geerine, in “The Making of Men.” 

The application of the term “sweat box” is not 
limited to any peculiar prison, apartment or cell; but 
that term, together with that of “ sweating,’ when 
applied to police practices, indicates methods used to 
illegally obtain confessions from prisoners. 

The judicial experience of ages has demonstrated 
that each person accused of crime should be presumed 
innocent until proven guilty beyond all reasonable 
doubt; and that under pressure of either threats of 
punishment or suggestions of favor, the human mind 
is often prone to falsely admit guilt, as a supposed 
means of obtaining leniency. Yet the ordinary 
sheriff, constable, police officer or detective is ever 
ready to ignore the wisdom of master minds, or to re- 
gard each case as an exception to the general rule; 
and, to accept slight suspicions as convincing proof. 
The less color to the suspicion, the greater the official 
activity to develop it into irrefutable proof of guilt. 

This blind and unwarranted zeal prompts judicial 
suspicion, on all confessions not affirmatively shown 
to be free and voluntary. In a noted Crown Case Re 
served, Mr. Justice Cave, with the approval of all the 
other judges sitting with him, among whom was 
Chief Justice CoLERIDGE, said: 
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“T would add that, for my part, I always suspect 
these confessions, which are supposed to be the off- 
spring of penitence and remorse, and which, never- 
theless, are repudiated by the prisoner at the trial. 
It is remarkable that it is of very rare occurrence 
for evidence of a confession to be given when the 
proof of the prisoner’s guilt is otherwise clear and 
satisfactory; but when it is not clear and satisfac- 
tory the prisoner is not infrequently alleged to have 
been seized with the desire born of penitence and re- 
morse, to supplant it with a confession, and this de- 
sire itself again’ vanishes as soon as he appears in a 
court of justice.” 

The methods used to obtain confessions vary with 
the circumstances of each case, the means at hand, 
the ingenuity of the officers and the mental and 
moral character of the prisoners. Although physical 
violence has often been used as a persuading influ- 
ence, that feature will not be considered at this time. 

In a Mississippi case, Judge CALHOON, in speaking 
of the “ sweat box,” says: 

“This was an apartment about 5 or 6 feet one way 
and about 8 feet another, It was kept entirely dark. 
For fear that some stray ray of light or breath of 
air might enter without special invitation, the small 
cracks were carefully blanketed. The prisoner was 
allowed no communication whatever with human be- 
ings. Occasionally the officer, who had put him there, 


would appear and interrogate him about the crime 


charged against him. To the credit of our advanced 
civilization and humanity, it must be said that 
neither the thumbscrew nor the wooden boot was used 
to extort a confession. The efficacy of the sweat box 
was the sole reliance, This, with the hot weather of 
summer and the fact that the prisoner was not pro- 
vided with sole leather jungs, finally, after ‘ several 
days’ of obstinate denial, accomplished the purpose 
of eliciting a ‘free and voluntary’ confession.” 

In a Texas case, the sweating process took place in 
the office of the chief of police at Galveston, during 
which, notwithstanding the denials by the prisoner, 
he was persistently questioned, “all questioning him 
at the same time.” A bloody shirt was shown him, 
and he was told that the blood was his mother’s. 
Finally he confessed and was subsequently convicted; 
but the conviction was reversed. In the reversing 
opinion, speaking of the prisoner’s condition as de- 
scribed by detectives, Judge HENDERSON says: “They 
described him as exhausted, with his head thrown 
back and his eyes closed, when he made the confes- 
sion; and one of them states that he was very weak 
but not quite collapsed.” 

Notwithstanding the fact that by both the common 
law (2 Hale’s Pleas of the Crown, 119), and the 
statutes, it is the duty of the officer making the ar- 
rest to convey the prisoner with the least practical 





delay to a magistrate, who may proceed immediately 
or may continue the matter to a future time, it is 
the usual practice of the Chicago police, in direct 
violation of law, to convey the prisoner to a police 
station and detain him at their discretion. In the 
more serious casea, and especially in cases where the 
evidence is weak, prisoners are confined in cells be- 
neath the City Hall, without opportunity to confer 
with friends or counsel. During such confinements 
the police have often been heard to say that the pris- 
oner is weakening and will soon confess; yet if the 
desired confession is procured they testify that it was 
freely and voluntarily made; testimony radically in 
conflict with their previous tactic3. 

It is universally admitted that it is unsafe to base 
a judicial conclusion on the testimony of a witness, 
manifestly influenced by some motive, other than 
that to tell the truth; so the law regards it unsafe 
to receive in evidence against one accused of crime, 
any statement made against himself under influence 
of hope, favor or fear; for in such cases the evidence 
does not flow from a desire to make known the truth, 
and is not such as should direct the minds of either 
the court or jury, in determining so important an 
issue. On this phase of the subject, the late Chief 
Justice SHAw of Massachusetts, in stating why an 
involuntary confession ought to be rejected, says: 
“ Because he may be induced by the pressure of hope 
or fear to admit facts unfavorable to him, without 
regard to the truth, in order to obtain the promised 
relief, or to avoid the threatened danger; and there- 
fore, admissions so obtained have no just or legiti- 
mate tendency to prove the facts admitted.” 

In reversing a conviction based upon a confession, 
the late Chief Justice Farrctorn of North Carolina 
“The genius of our free institutions provides 
that admissions of a party should not be used against 
him, unless made voluntarily. The common law looks 
with jealousy upon such confessions; for, if made 
under the influence of hope or fear, they furnish no 
test of the truth uf the matter, They may be true, 
and, they may be inspired by either hope or fear that 
such statement will be better for him in the near 
future.” 

The popular notion that an innocent person will 
not confess to guilt, is not only refuted by an in- 
stance still fresh in the public mind, of one who 
falsely confessed to complicity in the noted car-barn 
murder, but by many other well authenticated cases, 
of which may be mentioned the following: 

In 1660 John Perry confessed that he was an ac- 
complice with his mother and brother in the sup- 
posed murder of William Harrison, his employer. 
Several years after all three were hanged, Mr. Har- 
rison returned home alive. 

In 1705 Captain Green was convicted in the High 


Says: 
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Court of Admiralty in Scotland and hanged for a 
fictitious crime, several of his crew confessing. 

In his memoirs, Lord Cockburn tells us that after 
the murder of James Begbie in 1806 in Edinburg, 
“according to a strange craze or ambition not un- 
usual in such cases, several charged themselves with 
the crime, who, to an absolute certainty, had noth- 
ing to do with it.” 

In 1819 Jesse and Stephen Boorn confessed that six 
years previously they had killed Russell Colvin in 
Vermont. Jesse was sentenced to prison and Stephen 
to be hanged; but Colvin reappeared, and both were 
given their liberty. 

In 1841 Henry Trailor stated that his brothers had 
killed one Fisher at Springfield, Ill., and that he had 
assisted them in disposing of the body. This con- 
fession was strongly corroborated by facts; but in a 
few days Fisher was discovered alive. 


Error in Permitting Irrelevant Questions to 
be Put on Cross-Examination. 

The decision of the Supreme Court of Washington 
ir State v. Belknap (December, 1906, 87 Pac. 934), 
calls attention to an abuse not infrequently occurring 
in criminal proceedings. It was held that in a 
prosecution for seduction, evidence sought to be elic- 
ited by questions on the cross-examination of wit- 
nesses who had testified to having had sexual inter- 
course with the prosecuting witness, as to the mak- 
ing and breaking of engagements to marry, illicit 
relations with other women, and as to the guilt of 
one of them of bastardy, was wholly foreign to the 
issues of the case and permitting the asking of such 
questions was an abuse of discretion not affected by 
the fact that such court gave the witness the privi- 
lege of not answering. 

In the opinion stress is laid upon the desirability 
of protecting witnesses from wanton scandal and re- 
proach out of justice to them personally, and be- 
cause, if exposure to indiscriminate innuendo were 
apprehended, citizens would avoid the service of sub- 
poenas, 

The court, furthermore, brings out the point as 
legal error that the substantial rights of the accused 
might have been impaired by groundless insinua- 
tions against his witnesses. It is undoubtedly the 
law that in the discretion of the trial judge a wit- 
ness may be asked questions on cross-examination 
tcuching collateral matters for the sake of shaking 
his credit by injuring his character. Answers made 
to such questions may not be contradicted. It is sub- 
mitted that the discretion to permit this indirect 
form of impeachment should be sparingly exercised 
and that trial courts should go even further and re- 





buke counsel for persisting in putting inquiries of 
that character. Where it seems not unlikely that the 
verdict has been affected, it is proper for the appel- 
late court, as was done in the principal case, to re 
verse on that ground either of the abuse of judicial 
discretion or of misconduct on the part of counsel in 
not heeding the court’s discretion to desist. 

The abuse, as we have said, is not infrequent. 
Unconscientious prosecutors who wish to play to the 
galleries or try their cases partly by newspaper, or 
desire to procure a conviction although legitimate 
proofs be lacking, adopt the policy of asking the de- 
fendant, if he take the stand, or other witnesses for 
the defendant, whether he, or they, heretofore had 
been guilty of certain offenses. Of course the wit- 
ness can do nothing more than say “No,” and, al- 
though the prosecutor be precluded from contradict- 
ing, an aspersion of guilt is cast which tells with the 
jury and the public. Certainly the trial judge 
should interpose and silence the prosecuting officer as 
soon as it begins to seem probable that a witness is 
being interrogated as to purely imaginary acts. 

The reversal on appeal in such cases is even more 
imperatively called for than in the somewhat anal- 
agous situation presented in civil cases where an ad- 
voeate asks a witness questions which he must be 
assumed to know cannot be answered and so indi- 
rectly gets before the jury the substance of incom- 
petent testimony. Under such circumstances an ap- 
pellate court, if there be good reason for apprehend- 
ing that the verdict was influenced, will set aside the 
judgment. Crosselmon v, Dunfee, 172 N. Y. 507; 
Parton v. Brewley (Wis.), 96 N. W. 85.—N. Y. Law 
Journal. 


Afterthoughts on the Kingston Incident. 

Though diplomatically the treatment accorded Ad- 
miral Davis by Governor Swettenham is a closed in- 
cident, and fortunately there is no disposition upon 
either side to make it the basis for recriminations 
as to officiousness or ingratitude, yet it is a sugges- 
tive affair, and we cannot well afford to let go by the 
suggestions to which it naturally gives rise, 

The fact that American warships were on hand to 
give aid and that no British warships were there 
to place their surgeons at the disposal of the hospi- 
tal corps and with their marines assist the police 
force in maintaining order, was no mere accident. 
Ten years ago conditions would have been reversed; 
at that time there would have been three British to 
every American warship in West Indian waters, The 
fact that there were American and not British war- 
ships on hand at this time is evidence not merely of 
the increase of American interests in West Indian 
waters, but also of the changed policy of Great 
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Britain. It is evidence that the Anglo-American 
entente has resulted in something more than after- 
dinner oratory. 

While on state occasions the presence of a large 
fleet in the waters of a neighbor may be considered a 
compliment, a mark of friendship for that neighbor, 
their absence is as a rule a much more convincing 
mark of friendship and a less doubtful compliment. 
Hence the fact that Great Britain is willing to leave 
her West Indian and other possessions on this side 
the Atlantic unprotected by her fleet is evidence that 
the reapproachment between the two great Anglo- 
Saxon nations is regarded by Great Britain as being 
something more than a diplomatic fiction. The 
United States has not always been paid the compli- 
ment by Great Britain of being told in a practical 
form that she did not need watching. 

The incident suggests very forcibly how easy it is 
to avoid a rupture when nations really want to avoid 
one. Had this incident occurred fifty years ago it 
would no doubt have resulted in an explosion. That 
indefinite something called the “national honor ” 
would have been so insulted that its jealous guar- 
dians would not listen for a moment to talk of wip- 
ing out the injury by a resort to any other than 
the most heroic measures. Offended dignity would 
scorn to stoop to use any such tame and common- 


place expedient as diplomacy. To have even suggested 


it would have called down upon the advocate of 
such a weak, cowardly and unpatriotic policy the 


epithet of coward, if not of traitor, Anything that 
resembled a conciliatory policy would have been 
dubbed as a “ peace at any price” plan, Out of the 
graveyards of the past the skeletons of 1776 and 
1812 would have been dug up in order that the 
memories of Yorktown and New Orleans might not 
“perish from the earth.” Even the stones in Bun- 
ker Hill monument would cry out against the degen- 
erate sons of noble sires. In short, the emotions and 
not reason would be in control and the impulse for 
immediate revenge, for war, would sweep everything 
before it. With a people in such a frame of mind it 
is useless to argue that the cost would be out of all 
proportion to the advantage to be derived from an 
appeal to the sword; that the suffering would fall 
where it did not belong as the feelings which 
prompted the Governor’s act were not shared and his 
act not approved by one in a hundred of those who 
would have to bear the brunt of the war; that for 
the act of an individual, individual, not national, 
punishment is the rational form of remedy. While 
in such a frame of mind it would be impossible to 
convince them that the act of the Governor was not 
representative of the feelings of the whole British 
nation. 

But given a desire to remain upon friendly 





terms, and the first question which naturally arises 
is: to what extent was the act a representative act? 
In seeking an answer to this question sufficient 
evidence is found so that we are convinced that the 
act of Governor Swettenham was not representative 
of the British government nor of the British nation. 
The prompt apology by the British ministry and 
hearty assurance of their gratitude for the assist- 
ance rendered by Admiral Davis is accepted as sat- 
isfactory evidence of the feeling of the British goy- 
ernment toward us and hence that in acting as he 
did the Colonial Governor did not voice the senti- 
ment of official England. There is, if possible, less 
doubt that the act was not representative of 
the of the British people. To reach 
a conclusion with reference to this, a perusal 
of the press is suflicient. British paper 
the act of Gov- 
the Conservative 
papers, while not approving the act, attempt to ex- 
cuse it upon the ground that the failure of his 
own government to furnish any aid had driven him 
into nervous prostration. For this failure they blame 
the Liberal government. But such excuses are too 
clearly intended for political effect and are not to 
be taken too seriously. 


feelings 


Not a 
of any consequence 


Swettenham. 


approves 


ernor Some of 


Perhaps no other paper is 
a more representative exponent of English public 
opinion than is the London Times, and this paper 
states the case very frankly as follows: “This 1a- 
mentable close to a mission conceived in so admirable 
a spirit of international good will will certainly not 
lessen the gratitude of the unfortunate colony and 
of Englishmen all over the world either to Admiral 
Davis and his blue jackets or to the Government of 
the United States which sent them on their errand 
of mercy.” 

Even less in Jamaica than in England was the 
act of the Governor representative of popular senti- 
ment. To those people it seemed that an insult to 
the representative of a nation whose goodwill was 
being manifested by its deeds was not only a lack of 
courtesy, but sheer folly. Their disapproval was 
expressed as strongly as they dared express it in 
their press and through the other organs through 
which public opinion finds expression. 

Of whom then was the act representative? Or was 
it simply the act of an individual? It may safely 
be said that the act was representative of the of- 
ficial class in Jamaica. The officials in Jamaica are 
not so favorably disposed toward Americans as are 
the people of the island. Nor is the reason for this 
far to seek. Jamaica is, from the economic stand- 
point, an appanage of the United States. It is there- - 
for not strange that the people should cultivate 
American friendship. That the interests of a people 
should affect to some extent their thought and con- 
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duct is but natural. It is equally natural that the 
governing class should not want this popular feeling 
to reach too high a stage of development. To per- 
sons in such a frame of mind it can be readily un- 
derstood that the popular demonstrations of grati- 
tude to Admiral Davis and of friendship for the 
nation he represented might have grated on their 
To what extent this atmosphere of petu- 
lancy in which the governor found himself can be 
said to have influenced his actions is uncertain, but 
that it had some influence can hardly be doubted. 

It might be argued that the checking of the growth 
of popular sentiment in favor of Americans could 
not have been the motive or any part of the motive 
which prompted the Governor’s act, as the natural 


nerves. 


consequence of such an act under such circumstances 
retard the 
growth of a popular sentiment in favor of Americans, 


would be to promote rather than to 
and that, as a matter of fact, such was the result. 
But this argument rests upon the ground that men 
are always guided by their reason, not by their feel- 
fact that 
petty officials do not always act wisely, nor do they 


ings. It also leaves out of account the 
always choose the means best adapted to the at- 
taining of their ends, 

The evil of placing men of small calibre in posi- 
tions which, though ordinarily not very important, 
may at any time become of extreme importance, is 
one of the most valuable lessons taught by the in- 
But there 
are some things that are so familiar that they be- 
come commonplace and are almost relegated to the 


cident. True, this is no new revelation. 


field of forgotten classics until some such unusual 
event as an earthquake brings them forcibly to our 
attention. 

This lesson is of particular interest and value to 
that we 
task of 


always 


have entered to some 
governing dependencies. 
unwise to put small, 
which 
cr may at any time become important, the his- 
tory of Colonia] government shows that there has 
always been an especially strong temptation to “ take 
care of ” such by putting them into the colonial ser- 


Americans, now 
the 


while it is 


extent upon 
Kor 
narrow men into official 


positions are 


vice, where their worthlessness might escape notice, 
We have pursued this policy to an unholy degree in 
our consular service and as to our minor diplomatic 
posts and for much the same reason that it has 
thriven But while we are 
discarding it, or at least making an effort to do so, 
in one line, we should see that it does not become 
rooted in another. Our interests as well as our self- 
respect demands that we should not use our de- 
pendencies as a dumping ground for politicians whose 
claim to appointment rests upon their unfitness for 
positions at home. In other words, we should not 


in the colonial service. 





use the colonia] service as a sort of out-door relief 
for political paupers. We should, if possible, spare 
Porto Rico and the Philippines the humiliation which 
might at any time be brought upon them by officials 
of the Swettenham type. 

The incident directs attention to the fact that Ja- 
maica is rapidly coming to be a commercial depend- 
ency of the United States. The tendency in this di- 
rection, due to location, has been accelerated by the 
dumping of the bounty-fed sugars of Europe upon the 
Inglish market. This has so depressed the price of 
sugar in that market that the Jamaican eane sugar, 
the main crop of the island, has been forced to seek 
a market in the United States where the counter- 
vailing duties against bounty-fed sugars enable the 
Jamaican sugars to compete to a better advantage 
than in England. The depression in the cane sugar 
industry has led to a growth of commercial relations 
It has 
led to a rapid development of the fruit industry of 
the This development has been made very 
largely by American capital, and by far the larger 
part of the fruit is marketed in the United States. 
lf this industry continues to grow, as it now seems 
almost certain that it the interests which 
Jamaica will have in common with the United States 
will be so much greater than it will have with Eng- 
land as to suggest a change in political relations. 
Nor indeed is it necessary to look to the future for 
this suggestion; it is already present in the minds of 
many Jamaicans. 


with the United States in another direction. 


island. 


will, 


The people of the island are not 
entirely oblivious to the fact that their progress 
during the past decade suffers very greatly by com- 
parison with that of Porto Rico. They have noted, 
though not with pride, the fact that whereas since 
1898 the commerce of Porto Rico has increased from 
less than five million to over forty million dollars 
their own commerce has not only shown no increase 
but has actually fallen off more than a million dol- 
lars, or about tem per cent. They have also noted 
that though Porto Rico has a population about forty 
per cent. greater than their own, its governmental 
expenditures are twenty-five per cent, less and this 
notwithstanding the fact that the government of 
Porto Rico is increasing its system of public schools 
and internal improvements much more rapidly than 
is their own. Whether rightly or wrongly, they at- 
tribute this difference in progress to a difference in 
government, and, as a consequence, many of them 
have already reached the conclusion that a change in 
political relations would not be at all prejudicial to 
their interests. How prevalent this idea is we do 
not pretend to say, but it is entirely safe to say 
that its propagation is more rapid than is agreeable 
to the governing class in the island, and this fact 
goes much further toward accounting for the Govern- 
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or’s blunder than most of us appreciate. Though 
Jamaica’s political future is at present an academic 
question, it is never inappropriate to observe ten- 
dencies, 
EDWIN MAXEY. 
Lincotn, Neb., March, 1907. 





Lincoln’s Oratory. 


Joseph H, Choate’s admirable speech about Abra- 
ham Lincoln as he appeared when he first came east to 
speak in Cooper Institute, forty-seven years ago, and 
of his wonderful career and character, reminds me 
of a memorable talk it was my good fortune to have 
with Mr. Lincoln at that time, 

After his great speech in New York he gave the 
same, essentially, in New Haven, and I was so pleased 
with it that I went to Meriden to hear it again. 

A few days after, taking the train for New York, 
I saw Mr. Lincoln in the car and could not resist the 
chance of speaking with him, 

Nothing could have been more gracious than his in- 
vitation to sit down in the seat by him. “ Mr, Lin- 
coln,” I said, “it has been my lot to hear a good 
many Republican speeches, but never one that stated 
the principles and policy of the party so clearly and 
strongly and with so little offense to opponents as 
yours.” 

Mr. Lincoln said: “ We have to learn to state our 
side on the stump out west with as little offense as 
possible to opponents, as we have both parties before 
us,” 

“But how did you acquire your extraordinary 
power of putting things?” 

Mr. Lincoln, not satisfied with such a general com- 
pliment, lifted up his long forefinger and said, “ For 
instance?” and I recalled his original and telling il- 
lustration of not striking at slavery in the slave 
States, although it was admitted to be a great moral 
as well as a political and industrial evil. 

I reminded him of the strange fact that Lloyd Gar- 
rison, Wendell Phillips and other anti-slavery. lead- 
ers gave up their right to vote, even, rather than 
swear allegiance to the Constitution, which they 
fiercely denounced for indirectly supporting slavery 
in the slave States, 

“You, Mr, Lincoln, are the only man in the nation 
who has had the wit to get around that moral point.” 

It will be remembered that his illustration was: 
“Tf a good man sees a venomous snake in the road, 
his first instinct will be to kill it before it harms some 
one. But if he comes home and finds that venomous 
snake coiled round his babies in the trundle bed, he 
dare not strike—he might do more harm than good. 





And then he added with 
outburst: 


an indescribable electric 
“ But who proposes to put that same ven- 
omous snake into yonder clean beds where our child- 
ren are soon to go? The Democratic party!” 

When asked how he happened on that felicitous il- 
lustration he replied: “I often felt that the moral 
question was the weak point in my argument, and 
was not at all satisfied with my statement. The 
truth is I gave that speech several times before I hit 
on that illustration. At one time it suddenly flashed 
on me like an inspiration while I was on my feet 
speaking.” 

Mr. Lincoln’s “seamed and rugged features,” as 
Mr. Choate calls them, lighted up with a hearty smile 
at my appreciation of his rare gift of expression. His 
manner was so cordial; he seemed as if talking with 
an old friend instead of a stranger; kindly questioned 
me about my own life and work, and when I told 
him I was instructor of oratorical speaking in Yale 
college he seemed doubly pleased that his “ plain 
speaking,” as he called it, should be so highly 
valued, 

When reference was made to his tamous debate with 
“Mr. Douglas is a debater of 
great ability and shrewdness, and knows well all the 
prejudices of the people of our State, and has no 
scruples about appealing to them.” 


Douglas he said: 


When his un- 
answerable arguments and appeals to justice and right 
in that debate were referred to, he modestly said: 
“Tf I had any advantage in that contest over Doug- 
las it was that I determined before we began that, 
whatever happened, [ would not, even for a moment, 
lose my temper.” And added, parenthetically: “I 
um not a very bad tempered man as men go, but I 
knew how irritating Douglas could be on the stump.” 

It was only natural that I should recall this acci- 
dental talk with growing pleasure when Mr. Lincoln 
rose to the highest honors in the nation, becoming its 
President and in more ways than one “ the foremost 
man in all this world.” The surprising thing is that 
the President should recall it. To a trustee of Yale 
calling at the White. House he said: “I once had a 
very interesting talk with a Yale professor about 
rhetoric. I should like to meet that man again.” 
This item was published at the time, but was sup- 
posed to refer to Professor Learned instead of to the 
writer. 

Mr. Lincoln’s whole speech was intensely interest- 
ing and convincing inspired as it was by his earnest 
love of the undivided union of justice and freedom. 
But that original and most felicitious illustration of 
“the venomous snake—slavery—coiled around the 
babies in the trundle bed,” showing that we could not 
then wisely attack slavery in the slave States, was 
the crowning point of his great argument and homely 
eloquence.—Mark Bailey in New York Tribune. 
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Rew Books and Hew Zditions. 
The Grand Jury. Considered from an Historical, Po- 
litical and Legal Standpoint, and The Law and 
Practice Relating Thereto. By George J. Edwards, 


Jr., of the Philadelphia Bar. 

T. Bisel Company. 1906. 

This is an excellent treatise on the subject of the 
Grand Jury, which every lawyer can consult with 
profit. The institution referred to, the origin of 
which is surrounded by much obscurity, has been 
praised, on the one hand as a conserver of men’s lib- 


Philadelphia; Geo. 


erties, and on the other as purely mischievous, and a 
relic of barbarism. Mr. Edwards gives a very inter- 
esting historical sketch, distinguishing, so far as pos- 
sible, in all cases from the petit jury. The chapter 
on the origin, history and development of the grand 
jury is a scholarly production, well worthy of care- 
ful perusal by every lawyer. While the history of the 
grand jury is closely interwoven with that of the 
petit jury, the judicial records during its infancy are 
very meagre and confusing. The author states that 
it was in the 42d year of the reign of Edward III. 
(A, D. 1368) that the modern practice of returning 
a panel of 24 men to inquire for the county, was es- 
tablished, and that this body then received the name 
of “le graunde inquest.” There are other valuable 
chapters on its organization and qualifications, oath, 
powers and duties, how the grand jury transacts 
busines, and its relation to the court. While in some 
of the Western States, as is well known, the grand 
jury has either been abolished, or the Constitution has 
been altered so as to permit this to be done, the con- 
servatism of the eastern States has generally caused 
the retention of the ancient institution. Whether 
the policy of the States which have abolished it is 
wise or unwise can only be determined, as the author 
says, after the system which has supplanted it has 
stood the test through the coming years and emerged 
uuscathed and with honor from great crises. Mr. 
Rdwards concludes his historical review by quoting 
the warning of Judge King, that “every innovation 
in the ancient and settled usages of the common law, 
calculated in any respect to weaken the barriers 
thrown around the liberty and security of the citi- 
zens, showed he viewed with jealousy, and trusted 
with caution.” 


Outlines of Criminal Law. By Courtney Stanhope 
Kenny, LL. D. Revised and Adapted for Ameri- 
can Scholars by James H. Webb, B. S., LL. B., 
Instructor in Criminal Law and Procedure, and 
lecture ron Medical Jurisprudence in the Law De- 
partment of Yale University. New York: The 
Macmillan Company, 1907. 








Mr. Kenny’s scholarly work has been found to 





possess so many excellent qualities and covers the 
field so admirably that it has been thought wise to 
revise and rewrite it for the use of American students 
and scholars, The volume under review is the re- 
sult. Prof. Webb’s self-imposed task was not an 
easy one, but he has performed it with rare dis- 
crimination and excellent success, The book is in- 
deed a model in its way, the style being compact and 
concise and the methods of expression admirably 
lucid. Some of the important chapter headings are: 
Nature of Crime, Purpose of Criminal Punishment, 
Mental Element of Crimes, Exemptions from Respon- 
sibility, Inchoate Crimes, Classification of Crimes, 
ete. The work is of high value not only to those 
who are regular students of the law, but also for 
those who are pursuing a course of study along 
these branches of legal literature. We can unre 
servedly commend it to the thoughtful attention of 
those in charge of the legal education of American 
students as on the whole one of the best treatises on 
the subject extant. 





———-: 0: 


AMONG THE LATE DECISIONS. 

The distribution of a fund collected without suit, 
for the wrongful killing of a person, is held, in Re 
Coe (Iowa), 4 L. R. A. (N. 8.) 814, to be governed 
by the statute of tlie State where the accident oc- 
curs, and not that of decedent’s domicil. 

Possession relied upon as part performance to take 
a contract for lands out of the statute of frauds, it 
is held, in Baldwin v. Baldwin (Kan.), 4 L. R. A. 
(N.S.) 957, must be notorious, exclusive, continuous, 
and in pursuance of the contract. 

An oral agreement to increase or decrease royalty 
under a written oil lease is held, in Nonamaker v. 
Amos (Ohio), 4 L. R. A. (N. 8.) 980, not to be in 
violation of the statute of frauds. 

The punishment of a corporation for contempt of 
an injunction by a fine is sustained in Franklin 
Union No. 4 v. State (Ill.), 4 L. R. A. (N. S.) 1001. 

A contract to make a crop on another’s land, who 
js to have title to it and keep a portion for use of 
land. team, ete., and from the remainder deduct for 
supplies and necessaries furnished, is held, in Bour- 
land v. McKnight & Bro. (Ark), 4 L. R. A. (N. 8.) 
698, to make the crop owner an employee, and not a 
tenant, 

The question, occupation of premises as a servant 
and as a tenant, is the subject of a note to this case. 

Punitive damages for malicious assault and bat- 
tery are held, in Hanna, v. Sweeney (Conn.), 4 L. 
R. A. (N. S.) 907, not to be allowable beyond the 
expenses of litigation in the suit, less taxable costs. 

Injury to, or the expense of removing, personalty, 
is held, in Blincoe v. Choctaw, O. & W. R. Co. 


90 THE ALBANY LAW JOURNAL. 





= 





(Okla.), 4 L. R. A. (N. S.) 890, to be an element of 
damage sustained by the appropriation of land for 
a railroad. 

Sums paid on a contract, which are to be forfeited 
if the purchaser defaults, are held, in K. P. Min. Co. 
v. Jacobson (Utah), 4 L. R. A. (N. S.) 755, not to 
be recoverable when he surrenders possession of the 
property on account of his failure to do certain work 
which he agreed to do. 

The profit which the contract would have produced 
is held, in Gardner v. Deeds & Hirsig (Tenn.), 4 L. 
R. A. (N. S.) 740, to be the measure of damages for 
breach of a contract to take goods manufactured 
upon order. 

The statutory assurance to purchasers at tax sales 
that the certificates and deeds would be prima facie 
evidence in their favor, is held, in Blakemore v. 
Cooper (N. D.), 4 L. R. A. (N.S.) 1074, to give the” 
a right which cannot be taken away by subsequent 
statute without impairing the obligation of the con- 
tract. 

Neither the legality of the levy, nor the authority 
of the officer making it, is held, in Oliver v. Warren 
(Ga.), 4 L. R. A. (N. 8.) 1020, to be issuable in a 
suit on a forthcoming bond given by a claimant. 

Ancillary appointment of a foreign executor is 
held, in Leahy v. Haworth (C. C. A., 8th C.), 4 L. 
R. A. (N. 8S.) 657, to be sufficient to support a pend- 
ing suit brought by him to foreclose a mortgage. 

A verdict upon which no judgment has been en- 
tered is held, in Cappelli v. Wood (R. I.), 4 L. R. 
A. (N. 8.) 624, not to be subject to garnishment. 

The mere attempt to flee from the scene before the 
fatal shot is fired is held, in State v. Forsha (Mo.), 
41L. R. A. (N. 8.) 576, not to relieve one from crim- 
inal ‘participation if he has aided in, and, indeed, 
commanded, its commission. With this case is a 
note on withdrawal from participation in homicide 
which will relieve from criminality. 

Injunction against the maintenance of a saloon, 
in violation of an ordinance, with ingress to and 
egress from a bridge over which large numbers of 
women and children pass, is held, in Sand Point v. 
Doyle (Idaho), 4 L. R. A. (N. S.) 810, to be main- 
tainable on the ground that it creates a nuisance. 

An agent’s insertion of false answers in an appli- 
cation is held, in Deming Invest. Co. v. Shawnee F. 
Ins. Co. (Okla.), 4 L. R. A. (N. S.) 607, not to be 
binding on the insurer where the representations are 
warranted by the applicant to be true, and the in- 
surer has not ratified the agent’s act. 

An agent’s representations or knowledge are held, 
in Connecticut F. Ins. Co. v. Buchanan (C. C. A., 
8th C.), 4 L. R. A. (N. S.) 758, to be ineffectual to 
change the provisions of a written policy, in the ab- 
sence of fraud or mutual mistake. 





Plaintiff suing on an accident policy for death of 
the insured is held, in Starr v. Aetna L. Ins. Co, 
(Wash.), 4 L. R. A. (N. 8.) 636, not to have the 
burden of disproving that death resulted from ex. 
cepted causes. 

The right of a beneficiary in a life policy to main- 
tain an action against the insurer for breach of con- 
tract with the applicant in respect to assessments, 
reserve fund, and classification, is denied in Price y, 
Mutual Reserve L. Ins. Co. (Md.), 4 L. R. A. (N, 
S.) 870. 

A building in process of erection is held, in Harris 
v. North American Ins. Co. (Mass.), 4 L. R. A. (N, 
8.) 1137, not to be within the provision of a policy 
with respect to vacancy. 

An executory contract to convey insured prop- 
erty, with payment of consideration, but without any 
transfer of title or possession, is held, in Garner y, 
Milwaukee Mechanics’ Ins. Co. (Kan.), 4 L. R. A. 
(N. 8.) 654, not to make any change in interest, 
title, or possession, within the meaning of a for- 
feiture clause. 

Money paid on demand of a union to prevent a 
boycott is held, in March y. Bricklayers’ & P. Union 
No. 1 (Conn.), 4 L. R. A. (N. 8S.) 1198, to be re 
coverable on the ground that it was got by extor- 
tion. 

An oral charge of insolvency, »gainst a merchant, 
is held, in Dallavo vy. Snider (Mich.), 4 L. R. A 
(N. S.) 973, not to be actionable per se, unless the 
words were actually spoken in relation to his busi- 
hess. 

To accuse one of being a member of a labor union 
and a labor agitator is held, in Wabash R. Co. v. 
Young (Ind), 4 L. R. A. (N. S.) 1091, not to be 
libelous per se. 

The question of liability growing out of giving or 
refusing information affecting character or repute 
tion of servant is the subject of a note to this case. 


A peculiar case of alleged libel by a laudatory ar- 
ticle regarding a physician is held, in Martin ¥. 
Nicholson Pub. Co. (La.), 4 L. R. A. (N. 8S.) 861, 
to be suflicient to require trial on the merits. 

Liability of a master for failure to perform his 
common-law duty with respect to safety of a mine 
is held, in Smith v. Dayton Coal & I. Co, (Tenn.), 
4 L. R. A. (N. S.) 1180, not to be escaped by his 
employing a mine boss as required by statute, who is 
specifically charged with the duty in question. 

The assurance of the safety of work is held, in 
Burke v. Davis (Mass.), 4 L. R. A. (N. 8.) 971. to 
be insuflicient to prevent assumption of the risk, if 
the servant is fully aware of it. 

One who knowingly engages to do what no prudent 
man ought to risk his life in endeavoring to acconr 
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plish is held, in Griffith v. Lexington Terminal R. 
Co. (Ga.), 4 L. R. A. (N. S.) 854, to assume the 
risk, although the danger is due to the master’s 
negligence. 


An employee sent to remove a pile of lumber is 
held, in McCormick Harvesting Mach. Co. v. Zak- 
zewski (Ill.), 4 L. R. A. (N. 8S.) 848, to assume the 
risk of injury from its fall because the lumber is 
covered with ice and defectively piled, where the de- 
fects are plainly obvious to him, notwithstanding 
they are due to the master’s negligence. 


A brakeman on a railroad is held, in Johnson v. 
Boston & M. R. Co. (Vt.), 4 L. R. A. (N. S.) 856, 
to assume the risk of injury from a low bridge and 
ice hanging therefrom, which, to his knowledge, is a 
usual condition. 


The owner of 2 team, who is employed to remove 
a rubbish dump, is held, in Lindsey v. Hollerback & 
M. Contr. Co. (Ky.), 4 L. R. A. (N. S.) 830, to as- 
sume the risk of injury to the team in attempting 
to drive it down « steep incline with a scraper at- 
tached, although assured by his employer that it 
is safe. 


Where a servant knows and appreciates the dan- 
ger of the act which he undertakes, he is held, in 
Chicago G, W. R. Co. v. Crotty (C. C. A., 8th C.), 4 
L. R. A. (N. 8.) 832, to assume the risks of injury, 


or to become chargeable with contributory negligence, 
as the case may be. although he undertakes it under 
the direction of his superior. 


Attempting dangerous work in obedience to orders 
is held, in Choctaw, O. & G. R. Co. v. Jones (Ark.), 
4L. R. A. (N. 8.) 837, not to involve an assumption 
of the risk if it was not fully appreciated. 


Knowledge of defective conditions is held, in 
Tuckett v. American Steam & Hand Laundry (Utah), 
4L. R. A. (N. 8S.) 990, to be insufficient to make 
an assumption of the risk by an employee, if the 


danger is imperfectly appreciated. 


Failure to repair defects within a definite time is 
held, in Andreesik v. New Jersey Tube Co. (N. J. 
Err. & App.), 4 L. R. A. (N. S.) 913, to make a 
continuance of work thereafter amount to assump- 
tion of risk. 


The duty of an employee in a steel mill to warn 
other employees when a heat is to be blown is held, 
in Illinois Steel Co. v. Ziemkowski (Tll.), 4 L. R. A. 
(N. S.) 1161, to make the former a vice principal 
with respect to that matter. 


Injury to a child invited by an employee to ride 
on 2 wagon, but who falls off, is held, in Foster-Her- 





bert Cut Stone Co. v. Pugh (Tenn.), 4 L. R.A. (N. 
S.) 804, not to make the master liable. 


A general employee assisting « third person with- 
out the master’s knowledge or consent, in making 
repairs on the premises, is held, in Sherwood v. War- 
ner (D. C. App.), 4 L. R. A. (N. 8.) 651, not to 
make the master tiable. 


The possessory right of the locator of a mining 
claim before applying for a patent is held, in O’Con- 
nell y. Pinnacle Gold Mines Co. (C. C. A., 9th C.), 
4 L. R. A. (N. S.) 919, to go upon his death, by de- 
scent from the locator, subject to probate jurisdic- 
tion, and the heirs are held not to take directly from 
the government, as its beneficiaries. 


fhe owner of an interest in a mining claim, who 
has been excluded by a co-owner, is held, in David- 
son y. Fraser (Colo.), 4 L. R. A. (N. S.) 1126, to be 
entitled to adverse his application and maintain an 
action in support thereof. 


A widow’s right to redeem, under her unassigned 
dower, from a mortgage, is held, in Hays vy. Cretin 
(Md.), 4 L. R. A. (N. 8S.) 1039, not to be lost by 
her husband’s giving a second mortgage in which 
she did not join. 


A modification of the obligation made between a 
mortgagee and a subsequent grantee who has as- 
sumed the debt is held in Fanning v. Murphy (Wis.), 
4 L. R. A. (N. 8.) 666, to release the mortgagor. 

The power of a municipality to contract debts for 
corporate purposes is held, in Luther v. Wheeler (8. 
C.), 4 L. R. A. (N. 8S.) 746, not ro be implied. 


A proceeding to punish the viclation of a munici- 
pal police ordinance which is not a statutory offense 
is held, in Fortune v. Wilburton (C. C. A., 8th C.), 
4 L. R. A. (N. S.) 782, to de a civil, and not a 
criminal, proceeding. 


A municipality is held, in Cunningham vy. Seattle 
(Wash.), 4 L. R. A. (N. S.) 629, not to be liable for 
damages done by a horse kept for a fire department, 
the negligence of its em- 


which escapes through 


ployees. 


Liability for negligence in handling an automobile 
on a highway so as to frighten a team of horses is 
sustained in Melntyre v. Orner (Ind.), 4 L. R. A. 
(N. 8.) 1130. 

One alighting from a street car, going behind it, 
and stepping onto another track, where he is struck 
by another car going in the opposite direction, is 
held in Hornstein v. United Railways Co. (Mo.), 4 
L. R. A. (N. S.) 729, to be negligent. 
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The right of a parent to sue a child for support is 
denied in Duffy v. Yordi (Cal.), 4 L. R. A. (N. 8.) 
1159, where another child is furnishing the support 
already. 

A wife’s right, on separation, to partition the 
homestead, was denied in Grace vy. Grace (Minn.), 
4 L. R. A. (N. 8S.) 786, where the husband had made 
a settlement on her in a divorce suit. 


A note to this case reviews all the other authori- 
ties on partition of homestead. 


All the other authorities as to right of way on 
share are callated in a vote to this case. 


Means of knowledge, without actual knowledge, 
of a change in a firm, is held, in Gross v. Brecken- 
ridge Bank, to exonerate the retiring members from 
liability on a subsequent renewal of the firm note. 


One who periodically appears at a hotel to treat 
patients is held, in State v. Davis (Mo.), 4 L. R. A. 
(N. 8.) 1023, to be practising medicine within the 
State, although he lives in another State, from 
which his medicines are forwarded. 


The power of a receiver of a corporation to sue in 
a foreign jurisdiction, even with leave of the court, 
is denied in Fowler v. Osgood {C. C. A., 8th C.), 4 
L. R. A. (N. 8.) 824. 


A license to sell intoxicating licuors, which is by 
statute transferable, is held, in Deggender v. Seattle 
Brew. & Malt. Co. (Wash.), 4 L. R. A. (N. S.) 626, 
to be an asset in case of a receivership. 


A member expelled from a church for the fraudu- 
lent purpose of diverting its property in violation 
of the trust is held, in Hendryx v. People’s United 
Church (Wash.), 4 L. R. A. (N. S.) 1154, to be en- 
titled to equitable relief, although the rules allow the 
expulsion without trial. 


A bill of review because of newly discovered evi- 
dence is held, in Safe Deposit & T. Co. v. Gittings 
(Md.), 4 L! R. A. (N. S.) 865, to be maintainable in 
the lower court after a decision on appeal. 


A sale of real estate by an executor to the surety 
on his bond, under an order of court obtained by 
fraud, is held, in Fincke v. Bundrick (Kan.), 4 L. 
R. A. (N. 8S.) 820, to be void, though the purchaser 
was innocent. 


A buyer’s right to retain goods and defeat action 
for the price because the goods do not comply with 
the contract is denied in American Theater Co. v. 
Siegel, C. & Co. (Ill.),4 L. R. A. (N. S.) 1167. 


The constitutional privilege against incriminating 
evidence is held, in State v. Duncan (Vt.), 4 L. R. 
A. (N. 8.) 1144, to be waived if not claimed. 


9 





A purchaser is denied, in Edgemoor Iron Co. v. 
Brown Hoisting Co. (Del. Sup. Ct.), 4 L. R. A. (N. 
8.) 858, the right to recoup against the price of a 
machine the amount he has been compelled to pay 
for personal injuries to a servant caused by defects 
in the machine. 


Notes, mortgages and other evidences of indebted- 
ness from residents of the State to a non-resident 
creditor are held, in Gilbertson v. Oliver (Iowa), 4 
L. R. A. (N. 8.) 953, not to be subject to succession 
taxes at the debtor’s residence. 


The liability of a telegraph company to an undis- 
closed principal of the addressee, is denied in Western 
U. Teleg. Co. v. Schriver (C, C. A., 8th C.), 4 L. R. 
A. (N. 8S.) 678. 


Fraudulent intent is held, in W. R. Lynn Shoe 
Co. v. Auburn-Lynn Shoe Co. (Me.), 4 L. R. A. (N. 
S.) 960, to be necessary to make unfair competition 
by the use of names so as to make the trade think 
the goods of one person are those of another. 


A marketable title to land is held, in Howe y. 
Coates (Minn.), 4 L. R. A. (N. 8.) 1170, to mean a 
title free from reasenable doubt. 


The right of the legislature to create a public 
right of way along the banks and beds of streams 
for fishing purposes is denied in Hartman v. Tresise 
(Colo.), 4 L. R. A. (N. S.) $72, under the constitu- 
tional provision as to taking property for public 
use without compensation. All the other authori- 
ties as to right of way on shore are collated in a 
note to this case. 


The election by a widow, for nine years, to accept 
the terms of her husband’s will, which dealt with 
certain land in her name as if it were his, which her 
heirs had acquiesced in for eight years after her 
death, is held, in Hoggard v. Jordan (N. C.), 4 L. 
R. A. (N. S.) 1065, to preclude her administrator 
from dealing with the land as hers to pay debts. 


A devise subject to a life tenancy to named chil- 
dren “and their children forever” is held, in Straw- 
bridge v. Strawbridge (Ill.), 4 L. R. A. (N. S.) 948, 
to vest the fee in the first takers as heirs. 





Bequests for Masses Legal. 

The New York Court of Appeals has decided that 
Joseph Hughes, of New York city, had a right to 
bequeath in his will that after his real estate had 
been sold and the amount divided among the lega- 
tees that “three equal parts thereof to the trustees 
of St. Francis Hospital, in the city of New York, 
for the benefit and use of the Blessed Virgin Mary 
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Purgatorial fund of said hospital.” This was the 
only controversy, and the validity of the will was 
the only question presented. The action was brought 
for the construction of a will of Joseph Hughes, de- 
ceased. The court reversed the judgment of the Ap: 
pellate Division and Special Term and judgment was 
directed for the plaintiff, declaring the bequest valid 
with costs payable out of the fund to all parties 
appearing in this court by separate attorneys and 
filing briefs. Judges Cullen, Willard, Bartlett, His- 
eock and Chase concurred in the opinion. * Judges 
Gray and Edward T. Bartlett dissented. 

The opinion reads as follows: 

“There was not, at the time, in existence in the 
city of New York, a corporation by the name of the 
St. Francis Hospital, but there was a hospital build- 
ing and grounds known to the public as St. Francis 
Hospital, which was owned and conducted by a so- 
ciety known as the Sisters of the Poor of St, Fran- 
cis, who, by chapter 201 of the Laws of 1866, was 
incorporated under that name, having for its object, 
as stated in that act, ‘the gratuitous care of the 
sick, aged, infirm and poor.’ The act further pro- 
vided that ‘no misnomer of said corporation shall 
defeat any gift or devise, provided the intent shall 
sufficiently appear that an estate or interest was 
made to be vested in said corporation.’ That the 
defendant, the Sisters of the Poor of St. Francis, 
was popularly or generally known and designated by 
the public as St. Francis Hospital, was found as a 
fact by the trial court and it was conceded by coun- 
sel upon the argument of this case that the testator 
intended that his devise should be paid over to the 
trustees of that corporation. It was contended, how- 
ever, on the part of the respondents that the gift was 
void for the reason that the sisters had never main- 
tained in the hospital a ‘ Blessed Virgin Mary Pur- 
gatorial fund;’ that the only possible object of such 
a fund was the saying of masses for the spiritual 
welfare of the souls of the dead in purgatory, and 
that the sisters, as such corporation, had no power 
to act as trustees for such a fund or purpose, and 
that it was not for a corporate use. 


“Tt may be conceded that if the devise was to the 
sisters in trust for the benefit of others that they, 
under the statute by which they were incorporated, 
were not empowered to execute the trust. But we 
entertain the view that no trust was created by the 
will so far as the bequest to the sisters’ corporation 
is concerned. There was a gift to the executors of 
the real estate situated in the State of New York, in 
trust to sell and dispose of at public or private sale, 
but this was for the sole purpose of division desig- 
nated by the testator, It was an imperative power 
of sale vested in the executors, thus operating to 








convert the real estate into personalty for the pur- 
pose of division. Three-fourths of the fund so de- 
rived from the sale of the real estate was given to 
the St. Francis Hospital, so-called, but which in fact 
was the sisters’ corporation. This bequest, as he 
states in his will, was ‘for the benefit and use of 
the Blessed Virgin Mary Purgatorial fund of said 
hospital.’ There is no gift to the corporation in 
trust—no direction for investment or for the pay- 
ment over of any income or portion of the fund for 
the use and benefit of any person in being. It is, 
therefore, quite apparent that no trust was created 
with reference to the proceeds of the sale of the real 
estate. As we have seen, there was a gift and devise 
to the corporation. In terms, it is an absolute gift, 
but there is added thereto the clause already quoted, 
for the benefit and use of the Blessed Virgin, ete., 
which, it is contended, operates to cut down the ab- 
solute bequest to a conditional gift limited to a spe- 
cific purpose, for which the sisters had no power to 
use it. 

“Tn the case of Clarke v. Leupp, 88 N, Y. 228, 
Tracy, J., in delivering the opinion of the court, 
says: ‘It is well settled by a long succession of well- 
considered cases that when the words of the will in 
the first instance clearly indicate a disposition in 
the testator to give the interest, use and benefit of 
the estate absolutely to a donee it will not be re 
stricted or cut down to any less estate by subse- 
quent or ambiguous words inferential in their in- 
tent.’ 

“In Lambe v. Eames, L. R., 10 Eq, Cas. 267, it 
is said: ‘Whenever the will begins with an abso- 
lute gift, in order to cut it down, the latter part of 
the will must show as clear an intention to cut down 
the absolute gift as the prior act does to make it.’ 

“In Clay v. Wood, 153 N. Y. 134, Gray, J., says: 
‘ Where there is an absolute gift of real or personal 
property, in order to qualify it or cut it down, the 
latter part of the will should show an equally clear 
intention to do so by the use of words definite in 
their meaning and by expressions which must be re- 
garded as imperative.’ 

“ Are the words used by the testator definite in 
their meaning, showing an imperative intent on the 
part of the testator not to make the gift absolute? 
It seems to us not. It says that the bequest is 
for the use and benefit of the Purgatorial fund of the 
hospital. He merely adds it to the Purgatorial fund. 
He makes no imperative or other direction with refer- 
ence to the use that should be made of it, but leaves 
it as the fund of the hospital to be disposed of by 
the authorities thereof. It turns out that there was 
no such fund in exisetnce and that the only use that 
could be made of such a fund was the saying of 
masses for the spiritual welfare of the souls of the 
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dead in purgatory. The fact remains, however, that 
he thought there was such a fund in charge of the 
sisters and that he wished his fund to be devoted to 
a similar use by the sisters, but there is nothing 
in. this that indicates an intention on his part to cut 
down or deprive the sisters of the control of the be- 
quest. It will 
ditional or qualifying words used. 
bequest upon the condition that the sisters should do 
some specified act inconsistent with their corporate 


be observed that there are no con- 
Had he made the 


power a different question would have been presented. 
He 
merely indicated a purpose, thus making the gift his 
primary object and the use to be made of it his sec- 
ondary purpose. Had he stated the use to be the 
supplying of clothing to the inmates of the hospital 


He has not imposed any conditions whatsoever. 


and the sisters had found that it was unnecessary to 
use it for clothing, but that its use was necessary 
for the supplying of food, it would hardly be claimed 
that the use suggested operated to deprive the be- 
quest of its absolute character and constituted the 
gift conditional; or even that the diversion of its 
Shouid 
a testator leave to his daughter a sum of money with 


use to another purpose worked a forfeiture. 


which to purchase for her use a diamond necklace, 
the gift would be absolute and vest the money in 
her, and if she should thereafter choose to invest it 
in bonds instead of diamonds there would be no cause 
for complaint that the gift was invalid. 

“The act incorporating the defendant specifically 
names a that 
their associates and successors shall constitute a body 
corporate and politic. The successors are to be chosen 
from the society of The Sisters of the Poor ‘of St. 
Francis. It is a matter of common knowledge that 
this is a religious society connected with the Roman 
Catholic church. 
Sister Josephine, the secretary of the corporation, 
that there is a chapel connected with the hospital, in 


number of sisters, and then states 


It appears from the testimony of 


which they have morning mass and religious devotion 
during the day, in which prayers are offered for de- 
parted souls. We, therefore, have a charitable corpor- 
ation organized for the gratuitous care of the sick, 
aged, infirm and poor to be conducted by the sisters 
of a religious society. In considering its powers we 
should give to the provisions of the act a fair and 
reasonable interpretation, such as was evidently con- 
templated by the Legislature in constituting the sis- 
ters a body corporate. The gratuitous care of the 
sick, aged, infirm and poor call for the exercise of 
many powers not specifically named. Lhe powers of 
the corporation are those which are included in those 
specifically granted, which are necessary or essential 
to the fulfillment of the purpose for which it was 
created. It authorizes the doing of that which adds 
to the comfort and welfare of the persons under the 





charge of the sisters. It not only includes the sup- 
plying of food, clothing, medicine and nursing, but 
may also properly include the providing of means for 
physical exercise, the occupation of the mind and the 
administering of religious consolation to the inmates 
who are about to close this life. It is quite possible 
that the sick, aged and infirm persons in this hos- 
pital derive ‘great comfort and peace of mind from 
the knowledge of the fact that the sisters daily offer 
prayers in the chapel for departed souls, and that 
such prayers will be continued for their benefit after 
they have passed away. The mind has an important 
influence upon the body, and it is not for this court 
to say that such consolation and peace of mind may 
not be beneficial to them physically and tend to pro- 
long their lives. The supplying of books and papers 
to those who could read in the hospital, by which 
they may occupy their minds and pass their time, 
would not be foreign to the purposes of the corpora- 
tion, but instead it would be an act tending to pro- 
mote their welfare; and if this be so, may not also 
the consolation derived from the religious instructions 
and prayers of the sisters also add to the physical 
comfort and welfare of these beings? 

“ We fail to see why the provisions of this will as 
to the use of the bequest by the sisters is not fairly 
within the legislative intent, one of the powers under 
the incorporation which these sisters might properly 
exercise in their gratuitous care of the sick, aged, in- 
firm and poor. In this case the bequest was to a 
corporation duly organized, and it is not, therefore, 
subject to the objection that was made in the case 
of Holland v. Aleock, 108 N. Y. 312, but is rather 
in accordance with the spirit of that decision. In 
Le Coutreulx v. City of Buffalo, 33 N. Y. 333, it was 
held that a corporation is not limited to the exercise 
of the powers specifically granted, but possesses in 
addition all such powers as are either necessarily 
included in those specified or essential to the pur- 
poses and objects of its corporate existence. In Mat- 
ter of Griffin, 167 N. Y. 71, there was a bequest to 
the Round Lake Association of the Methodist Epis- 
copal church, to be prudently invested by the asso- 
ciation and the income and profits arising therefrom 
to be devoted and applied to the support and main- 
tenance of the school known as The Round Lake Sum- 
mer Institute, and yet it was held that the gift was 
absolute to the Round Lake association and was valid, 
In Bird v. Merkles, 144 N. Y. 544, there was a be 
quest to a Methodist church for the purpose of buy- 
ing coal for the poor members of the church. Such 
power was not specifically provided in the articles of 
incorporation, but it was held that the power was 
included and the gift was absolute and valid. 

“ We, therefore, conclude that the use to which he 
desired the fund devoted is consistent with the ob- 
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ject and purpose of the corporation, included in the 
powers given to it, and is, therefore, valid.’ 


————-: 0 :——— 


A Writ Served by a Dog. 

Business was duH, debtors were shy and weary, 
and Tim, the process server, was playing in hard 
luck. A case was on the list for trial in which an 
important witness named Reardon had defied all ef- 
forts to summon him. At last recourse was had to 
Tim, who was told to get a service in hand. 

Tim took the writ and started on his errand. On 
the road he met Reardon’s dog. The dog had a small 
package in his mouth, and a bright idea at once 
struck Tim. “Come here, my good fellow,” said 
Tim caressing the dog in a friendly manner. Tim 
untied the bundle and placed the summons securely 
within, and then the dog took up the package and 
scampered away to his destination. Tim fo]lowed at 
a respectable distance, watched the dog go into the 
house, saw his master undo the package, and saw 
the legal paper fall immediately into his grasp, 

“That’s the copy,” joyfully exclaimed Tim, peer- 
ing forth from his hiding place under the window, 
“and here is the original.” 

Tim returned his writ to court, and the court de- 
cided after hearing an objection that the service 
was valid.—Exchange. 





: 0: 


Judicial Punning. 

Punning is an exercise of wit and humor, but not 
good habit, 

A dignified judge, however, will sometimes enliven 
a case by a punning allusion. In a Philadelphia 
case some years ago, a woman sued a street rail- 
way company for damages for injuries caused by 
being thrown by the sudden stopping of the car. The 
straps were where she could not conveniently reach 
them. The company appealed from a judgment 
against it, but the higher court sustained the judg- 
ment and said: 


= 


“Possibly a woman may be so 
fantastically and foolishly hooped, wired and pinned 
up as to deprive her of her natural power to help 
herself; but, if so, the question is one of fact and 
not of law, and so we incline to leave it, instead of 
imposing upon our brethren below, the difficult duty 
of prying into the artificial ‘stays’ of the plaintiff’s 
case.” —Exchange. 





2@3 


A demonstrative legacy, if the fund is ample to 
satisfy it, is held, in O’Day v. O’Day (Mo.), 4 L. R. 
A. (N. 8S.) 22, to stand on the same footing as spe- 
cifie legacies with respect to abatement, if the resi- 
due of the estate is insufficient to pay debts. 















Notes of Cases. 


Real Estate Agents—Commissions.—In Quist v. 
Goodfellow, decided by the Supreme Court of Minne- 
sota in December, 1906 (110 N. W. 65), it was held 
that where the owner of real catate, which he has 
listed with an agent for sale for a definite price, 
sells the same to a person who was induced to pur- 
chase it by the efforts of the agent, but in good 
faith and in ignorance of those efforts and for a 
consideration less than that given the agent, he is 
not, there being no exclusive agency, liable for the 
comunission agreed to be paid for the production of a 
purchaser ready, able and willing to buy. 
said in part: 


The court 
“There is no question but what plaintiff was 
authorized to make a sale of this property, and, had 
he procured and presented a purchaser ready, able 
and willing to make a purchase on the terms pre- 
scribed by defendant, viz., $18,500, he would have 
earned his commission, whether the transaction was 
closed by him or by defendant. But plaintiff at no 
time presented Gulbrandsen as « purchaser ready or 
willing to purchase the property on the prescribed 


terms. His first offer was $15,000, which was re- 
jected. He next attempted to obtain an option on 


the property, which defendant «lso rejected. Upon 
being informed that defendant had rejected his last 
offer, he requested that the matter be dropped for 
a few days, and within the next few weeks Gjertsen 
entered into the contract referred to, through which 
Gulbrandsen finally acquired title to the property. 
Plaintiff was not therefore entitled to a commission 
on the theory that he procured a purchaser ready 
and willing to buy the property at the price fixed by 
defendant. (Putnam v. How, 39. Minn. 363, 40 N. 
W. 258; Cullen v. Bell, 43 Minn. 226, 45 N. W. 
428; Fairchild v. Cunningham, 84 Minn. 521, 88 N. 
W. 15.) But plaintiff contends that he was in fact 
the procuring cause of the sale actually made, and is 
entitled to his commission, even though defendant 
did not know at the time of closing the transaction 
with Gjestsen that plaintiff’s efforts were instrumen- 
tal in bringing it about. It is insisted in this con- 
nection that the appearance of Gjertsen was a scheme 
to deprive plaintiff of the commission to which he 
would have been entitled had he perfected the sale. 
It is probable that the evidence on this subject was 
sufficient to take the question of the good faith of 
that transaction as between Gjertsen and Gulbrand- 
sen to the jury. But, if all that plaintiff claims 
in this respect be conceded, still he is not entitled 
to a commission, in the absence of evidence tending 
to show that defendant, before he closed the sale to 
Gjertsen, knew that Gulbrandsen was the real pur- 
chaser, or the facts and circumstances before him 
were such as to put him upon inquiry. We find no 
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evidence to justify the conclusion that defendant 
acted in bad faith, or knew, or ought in the exercise 
of reasonable care to have known, that Gulbrand- 
sen was in any way connected with Gjertsen until 
long after the executory contract had been made and 
signed. On the contrary, it appears conclusively 
that defendant inquired of Gjertsen before entering 
into the contract whether he was buying the land for 
himself or whether he represented some one else. 
Gjertsen assured defendant that he was buying the 
property for himself and with his own money, and 
that he represented no other person in the trans- 
action. The reason defendant took the precaution 
to inquire appears to have been that he suspected 
that Gjertsen represented one Turnblad, and was en- 
deavoring to buy the property for him. But there is 
no suggestion in the evidence that defendant knew, or 
had any reason to believe, that Gjertsen was repre- 
senting Gulbrandsen. Under such circumstances 
plaintiff is not entitled to recover. Some of the 
authorities hold that a real estate broker is entitled 
to his stipulated commission where his efforts were 
in fact the procuring cause of a sale, though made by 
the owner in good faith and jin ignorance of his 
efforts; but such is not the law of this State. To 
entitle the broker to a commission in such case, 
where there is no exclusive agency, it must appear 
that the owner knew, or from the circumstances 
ought to have known, that the broker was instrumen- 
tal in inducing the purchaser to enter into the con- 
tract. Such was the rule laid down in Cathcart v. 
Bacon, 47 Minn. 34, 49 N. W. 331, and it is the law 
in other States. (Soule v. Deering, 87 Me. 365, 32 
Atl. 998; Gamble v. Grether, 108 Mo. App. 340, 83 
8S. W. 306; Tinges v. Moale, 25 Md. 480, 90 Am. 
Dec. 73; Wylie v. Marine Bank, 61 N. Y. 415.) We 
are aware of the fact that the authorities are some- 
what conflicting upon the subject (19 Cye. 264), but 
the law is well settled in this State. The rule here 
applied has been regarded as the law of this State 
since the decision in the Cathcart case, and it is now 
too late to depart from it. (Lemon v. De Wolf, 89 
Minn. 465, 95 N. W. 316; Reishus-Remer Land Co. 
v. Benner, 91 Minn. 401, 98 N. W. 186; Henninger v. 
Burch, 90 Minn. 43, 95 N. W. 578.) 

Defendant became aware of the fact that Gul- 
brandsen was the real purchaser before the deed pro- 
vided for by the Gjertsen executory contract was ex- 
ecuted, but that contract was a binding obligation 
to convey the land. It was entered into in good faith 
by defendant, without notice of plaintiff's rights, 
upon terms differing from those given plaintiff as 
agent, and he was not required, when called upon for 
the deed, to repudiate the same in order that the 
right of plaintiff to a commission might be secured. 
Indeed, there is no suggestion in the record that, had 
he attempted to rescind the contract, a sale would 





have been effected at all. He had the right, having 
entered into it in good faith, to proceed with the con- 
tract, carry out its provisions, and cannot now be 
charged with liability to plaintiff.” 





Humorous Side of the Law. 

Sir Henry Irving was at one time a witness in a 
case of street robbery. He had seen a sneak thief 
make off with a girl’s pocketbook, and he consented 
to appear as a witness for the girl. 

The thief’s lawyer was of the type that roars and 
rants at witnesses and attempts to break them 
down. He tried this method on the distinguished 
actor. 

“ And at what hour, sir, did this happen?” 

“T think—” began Sir Henry, when the lawyer 
interrupted with: 

“Tt isn’t what you think, sir; it’s what you know 
that we want.” 

“Don’t you want to know what I think?” mildly 
asked the actor. 

“T do not,” the lawyer snapped out. 

“Well, then,” said Sir Henry, “I might as well 
leave the witness box. I can’t talk without think 
ing. I’m not a lawyer.”—Exchange. 





The Calendar. 


By Epwin Hiaarns. 


L 
Index of Time for brain and heart, 
Variant ever as variant Art; 
Red letters leading choirs of seven 
By crimson path from earth to Heaven; 
There’s space to write—the days between; 
Write words of cheer, deeds ever green; 
Write hope for fear, joy for the tear, 
Write quickly:—Tis end of the year. 
There are strains of music, a bugle call. 
Take the old calendar down from the wall. 


II. 
A new one in the old one’s place, 
Waiting with an attractive face; 
Its days all pure and white and clean; 
There’s space to write, each day between; 
Write: brave and good; nor beauty mar; 
Each dawn for thee, a morning star. 
Step to time’s music through life’s maze 
Then thou shalt stand at end of days. 
There are strains of music, a bugle call; 
Write: in the new calendar on the wall. 





